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DEDICATION 


Pro Patria Ceciderunt. 


HIS Journal is dedicated to the memory of five men, former 
students in law at the University of Queensland, who gave their 
lives for their country during the Second World War. 
The brief notes which follow serve but inadequately to indicate 
that these men 


HARLEY CHARLES STUMM 

HAROLD GRAHAM PACE 

GEORGE DOUGLAS RUTHERFORD AVERY 
ALEXANDER CHARLES McNAB 

CHESTER JAMES PARKER 


were outstanding in their generation. All had shown promise of high 
achievement, and all had won the respect and affection of their fellows 
by the qualities of character and humanity which they possessed. 
The loss which a nation suffers when men like these are taken is one 
which can not be remedied, but the inspiration which is afforded by 
the sacrifice they made will not be lost, for they will not cease to be 


remembered with honour while any of those who knew them remain, 








MEMORIAL OBITUARIES 


HARLEY CHARLES STUMM. 


Harley Charles Stumm, eldest son of Mr. and Mrs. C. W. Stumm, 
was born at Gympie in 1913. His school days were spent at the South- 
port School where he was always prominent in sporting and scholastic 
activities. Here he developed conscientiousness, ability for hard work 
and a broad mental outlook, which were prominent features of his 
character. Before matriculating in all faculties of the University of 
Queensland in 1932 he was a member of the school First Rugby Union 
Team and the first crew and won the school Heavyweight Boxing 
Championship. 


On leaving school he enrolled in the Faculty of Arts at the Queens- 
land University with the idea of later studying law. There he took 
his part in student affairs, administration and debating and was a 
member of the University Rugby Union Team and the rowing eight ; 
he gained a full blue for football and a half blue for rowing. He also 
represented Queensland at Union and was chosen as a member of the 
Australian Universities Team which toured Japan in 1934. 


During his career at the University he was a member of St. Jobn’s 
College and there was popular in all spheres of College life. There his 
capacity for hard and sustained labours and conscientiousness became 
more prominent, but he did not permit his studies to interfere with 
other activities which helped to develop his all-round ability. All 
who knew him at College and University well remember that loud hearty 
laugh, that pleasant stolid nature and that wholesome enjoyment of 
both work and play. 


He completed his examination for the B.A. degree at the end of 
1934 and was admitted as a graduate on the 8rd May, 1935. The crown- 
ing success of his career to this time and the recognition of his ability 
and worthiness as a man and a leader and his high ideals came at the 
end of 1934 when he was selected as Rhodes Scholar for Queensland 
for that year. 


From 1935 to 1938 was spent at Balliol College, Oxford, when he 
studied for his law degrees and read at Lincoln’s Inn. He completed 
the degrees of B.A. (Oxon.) and Bachelor of Civil Laws (Oxon.) and was 
admitted to practice at the English Bar. 


His interest at sport was maintained and he gained a place in the 
Oxford Second Rugby Union Team, Also during these years he was a 
gv) g ; 
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member of the Oxford University Flying Club and took out his ** A” 
Licence, becoming in 1937 a reserve member (Pilot Officer) of the 
R.A.F. 

It was on his return to Australia that he married Miss Lorraine 
Streeter, the second daughter of Dr. and Mrs. Streeter of Kangaroo 
Point. 

While waiting to be admitted to the Queensland Bar he read in 
the Chambers of Mr. B. F. Fahey where he also practised after his 
admission early in 1939. During his only teo short time as a legal 
practitioner his outstanding personality attracted him to all those with 
whom he came in contact, and as it had always been, the will to succeed 
was predominant. He showed he had a fine understanding of the 
principles of law, intelligence and a capacity for hard and sustained 
work. He appeared in the important civil action In re Roche ; Allen 
v. Helton, as well as in many smaller matters. In such a short time it 
became apparent that through ability, personality and concentration 
he would have attained great eminence in his profession. 

On the 24th August, 1939, he was called up as a reserve member 
of the R.A.F. and putting aside his wig and gown donned the uniform 
of that service and was posted to Singapore. His wife later joined 


him in Singapore and remained with him until the outbreak of war 


with Japan and it was in Singapore that his daughter Sheridan was 
born. 

He remained there serving as a member of the R.A.F. until just 
prior to the fall in 1942, when he was transferred to Sumatra. When 
that Island was attacked he escaped to Java by plane but crashed in 
the attempt and was taken to India by hospital ship. There he became 
the Commander of 11 Squadron of Blenheim Bombers and carried out 
many operations against the enemy in Burma. In July, 1943, as a 
result of these operations he was awarded the D.F.C. for * showing 
exceptional powers of leadership. By his enthusiasm and example 
he has inspired the Squadron to the utmost in its efforts against the 
enemy.” 

While he was a member of the R.A.F. his interest in matters 
apart from air operations was maintained and he showed his versatility 
by writing and having published a popular novel. He also completed 
a political excursus which was published after his death, which although 
immature in parts demonstrated his keen interest in political, con- 
stitutional and international affairs. 


In 1944 he was given command of the first Mosquito Squadron 
to be formed in India, No. 45 Squadron, 
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Harley Charles Stumm was killed in a crash during a training flight 
at Armada Road, Calcutta, on May 13th, 1944, and so was lost to 
Queensland and Australia a young man who showed great promise 
in his profession and who no doubt would have attained those high 
ideals towards which he was ceaselessly striving. 


F.D.C. 


HAROLD GRAHAM PACE. 


Graham Pace entered the University from Toowoomba Grammar 
School in 1934, and soon made his mark there. He was a sound student 
of any subject which he undertook and in law, where his academic 
interests lay, he added brilliance to his soundness. The calibre of his 
scholarship was illustrated by his results—in the fifteen subjects which 
made up the three final years of his course (the years of subjects of legal 
study) he received merits in eleven and plus passes in three. He was 
admitted to the Degree of Bachelor of Arts, and awarded a Masonic 
Scholarship, in 1937, and proceeded to his Bachelor of Laws in 1939. 
In 1940 he sat for the Honours examination in Law and was awarded 
Seconds. On 28rd April, 1940, he was called to the Bar. 


He had a strong sense of public duty, and his University interests 
were far from being academic only. He played a full part in under- 
graduate affairs—in social life, in the activities of the Union and the 
Law Students’ Society, and in the Debating Society, which knew him 
as a lucid and forceful debater—and he was well known not only 
among his fellow law students, but throughout the University as a 
whole. He was a keen tennis player, he sailed with the sixteen-foot 
skiffs, and was fond of golf and (on vacation) riding. 


No one who knew Graham was surprised that he enlisted early 
in the R.A.A.F., in February, 1940. After his training, he served as a 
pilot in Australia until 1941, and then with 3 Squadron in operations 
in the Western Desert, at a critical time in one of the most critical 
campaigns in the Empire’s history. On the 13th May, 1942—in his 
twenty-sixth year—he was shot down in action at Derna. His parents, 
his wife and a daughter survived him. 

With his early record of all-round attainment, his clear and able 
mind, his strength of character and personality, the Bar and the 
community lost in Graham Pace a man whose talents these times 
demand and il! can spare, 


H,T.G, 








GEORGE DOUGLAS RUTHERFORD AVERY. 


George Douglas Rutherford Avery, born on the 24th July, 1918, 
was the second son of the late Mr. C. Avery and Mrs. Avery of Mt. 
Ryde, Longreach. He attended the State School at Longreach and 


received his secondary school education at the Rockhampton High 
School. 


In 1935, at the age of 16, he entered Emmanuel College as a resident 
student to commence an Arts-Law course at the University. 


From the start of his University life he took an active interest in 
University and College affairs. In 1936 he was elected Secretary 
Treasurer of the International Relations Club, a position to which he 
gave much of his time and energy. In 1937 he was elected Secretary of 
the Men’s Club, and in 1938 he was elected President. In the same 
year he was also the Evening Students’ Vice President of the U.Q.U. 
and Secretary of the Athletic Club. 


In sport, he represented the University in Athletics in 1937 and 
1938, obtaining his half-blue in 1937 and his full blue in 1938. He also 
took an active interest in University hockey activities. In College 
sport he represented Emmanuel College in inter-College contests in 
Athletics and Football. 


In 1938 he received a Queensland Freemasons Scholarship and at 
the Degree Ceremony in the same year he was admitted to the degree 
of Bachelor of Arts, having completed his Arts course with a goodly 
sprinkling of merits. 


By the end of 1938 he had completed one section of the final Law 
subjects and in 1939 he carried on externally, having started teaching 
the primary classes at The Scots College, Warwick. 


In April, 1940, he commenced war service with the R.A.A.F. 
He rose to the rank of Flying Officer and saw service in Libya, Greece, 
Malta, New Guinea. 


On 22nd October, 1942, he was killed in an aircraft accident at 
Townsville, leaving his wife and small daughter. 


Mr. Avery, during his College, University and Service life, showed 


great energy and singleness of purpose ; he put his whole effort into what- 
ever he undertook and spared nothing in his aim to give of his best. 


A.G.P. 
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ALEXANDER CHARLES McNAB. 


Lex McNab finished his Law studies in 1940, leaving the examination 
room for the Air Force. In uniform he was advised that, with the degrees 
of B.A., LL.B., he had qualified for admission to the Queensland Bar. 


After training in Canada and receiving his Commission, Lex pro- 
ceeded to England, where he served for more than a year, attached to 
Spitfire Squadrons. 


He returned in 1942, and with the Japanese advance on Australia 
was posted to Darwin as Flying Officer with a Spitfire Squadron. On 
May 2nd, 1943, during Air operations in the defence of the north- 
west coast, he was killed in action as a Fighter pilot. 


Lex died before being admitted to the Bar. 


Third lawyer in succession in a legal family, he was twenty-four 
years of age. An outstanding sportsman in cricket and tennis, both 
at the Brisbane Boys’ College and the University, he had been just 
prior to the war associate to Mr. Justice Philp. The Law was his 
ambition. He had a strong personality, and his rare sense of humour 
made many friends. To them such brief career, with ending so different 
from its pre-war promise, may well serve as an epitome of that time. 
Lex, no doubt, would have been the first to smile with Horace saying : 


Vitae summa brevis spem nos vetat incohare longam. 


He has left a son to carry on. 


F.G.C. 


CHESTER JAMES PARKER. 


I last saw Chester Parker in his rooms at Christchurch, smiling 
as usual, boiling tea. He had newly arrived in Oxford as Queensland 
Rhodes Scholar for 1938. It was his climax to a distinguished Uni- 
versity career; he was finishing law. Or so we all thought. Three 
years later I heard he was killed in action in the Mediterranean. 


We first knew Chester in 1935. From the Townsville Grammar 
School, where as head prefect he had captained cricket, football, and 
tennis teams, he had carried off one of the Open Scholarships, as well 
as a Rotary bursary for North Queensland. In a short while he was 
again distinguished, as an all-rounder with a magnetic smile. Indeed 











it is his personal charm one recalls most easily. He was a favourite, 
with a popularity wider than is usual. He became President of the 
Union, and most University people before the war knew him well. 


With Honours in the School of English Language and Literature, 
he won the Rhodes Scholarship ; and arrived in England in October, 
1938 just after Munich. 


From this point, and in his last phase, his record once again is of 
an all-rounder. In August, 1939, he took an Oxford Scholarship in 
Law, and in November volunteered for active service. 


In 1940 he was commissioned, in the R.N.V.R., as Sub-Lieutenant 
in an Armed Merchant Cruiser ** Dunvegan Castle.” In August that 
vear she was torpedoed in the North Atlantic. Most of the crew lost 
their lives, but Chester, surviving an ordeal in icy waters, with a few 
others was rescued and given six weeks’ leave. 


Then he was posted Navigator in a Corvette, H.M.S. “ Pheony ” 
and in November, 1940, arrived at Alexandria. While here he 
endeavoured to be transferred to the R.A.N., but owing to cireumstances 
of this vital time it became impossible. 


By a strange fate this part of his life becomes recorded, and in 
literature. Geoffrey Williams, another officer on board, was author 
of a small book, ** One Eye on the Clock,” describing service in this 
ship. Chester, the only Australian, became the Digger of the piece. 


In 1942 he was posted Ist Lieutenant, Second in Command H.M. 
Submarine * Thorn,” a large submarine, with crew of fifty. 


Submarine * Thorn” left Haifa on special patrol duty in late 
July. Her last message was received just after Lieut. Parker’s birthday. 
Due back at base in early August, nothing further is known of her. 
No sinking of ** Thorn” has been claimed ; nor were survivors found. 
She was therefore officially presumed lost by mine action. 


Such was the short, sad, gallant record of Chester Parker, all- 
rounder. 


F.G.C. 
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FOREWORD 


BY 
The Right Honourable Sir J. G. LATHAM, P.C., G.C.M.G., Chief 
Justice of the High Court of Australia. 


The Law School of the University of Queensland is to be congratu- 
lated upon the enterprise shown in the proposal to publish a Law 
Journal. The establishment of such a journal should make a real and 
valuable contribution to legal education in Australia. I associate it 
with the recent formation of the Australian Law Schools Association, 
consisting of teachers in all the Law Schools of the Commonwealth, 
as a further indication of activity and vitality in this important sphere 
of academic training. A University Law Journal will afford oppor- 
tunities, not only for the exposition of legal principles in matters of 
interest and importance, but also for comment upon and criticism of 
the content of the law and its administration. An active interest in 
such matters is a condition of that development without which a legal 
system becomes not merely static but possibly stagnant. The ex- 
pression of informed and thought-out opinion on such subjects will 
be of value alike to the students of the law and to the community. 
Writing upon such subjects involves a necessity for precision in 
language, which is a particularly useful quality in a lawyer. ‘ Litera 
scripta manet,” and considerations other than those depending upon 
the law of libel help to promote carefulness and responsibility when a 
person goes into print. The new journal will provide useful oppor- 
tunities for co-operation between staff and students and should thereby 
increase the efficiency of the Law School as a training ground for the 
profession. 


I wish the journal every success. 


J. G. LATHAM. 








FOREWORD 


BY 


The Honourable N. W. MACROSSAN, Chief Justice of the Supreme 
Court of Queensland. 


I gladly accept the invitation to write a few words of welcome to 
the inaugural number of the University of Queensland Law Journal. 


Such an undertaking is not one which could have been lightly 
entered upon, involving as it does the assumption of obligations of no 
ephemeral character and of great responsibility. Therefore the decision 
to commence publication of the Journal is strong evidence of a healthy 
spirit of enthusiasm for legal studies and of confidence in the journalistic 
resources of the Law School in those responsible for it. 


The new venture should be specially useful as a medium for the 
law student to acquire practical experience in orderly and systematic 
legal exposition, and in the logical presentation of legal argument. 


I am confident that it will receive the support and encouragement 
of all who are interested in the progress of legal education in this State. 


NEAL MACROSSAN. 











THE SURVIVAL OF CAUSES OF ACTION. 


Before the enactment of the Law Reform (Miscellaneous Provisions) 
Act 1934 (24 and 25 Geo. V, c. 41)! few friends could be found for the 
rule of the common law by which the death of a wrongdoer or the person 
wronged put an end to a cause of action in tort. But out of a dozen 
years’ experience of the operation of the reversal of the rule effected 
by sec. 1 of that statute there has grown almost as much dissatisfaction 
with the reform as there was with the rule. 


Everywhere cases of negligence causing personal injuries far 
outnumber all other torts committed. The most frequent application 
of the reform has been to causes of action for the recovery of damages 
for personal injuries. Needless to say in almost all these cases it is the 
person injured, not the wrongdoer, who has died. But where death 
follows personal injuries the whole basis of compensation necessarily 
changes. A bare rule providing for the survival of the cause of action, 
the same cause of action as the deceased possessed at the time of his 
death, fastens on one element in the cause of action, the negligence or 
other wrongful act, and it overlooks the inevitable effect of death on 
the other, the damage. 


The statute does not completely ignore the difference ; for besides 
excluding exemplary damages, it provides that where the death of the 
person has been caused by the act or omission giving rise to the cause 
of action, the damages shall be calculated without reference to any loss 
or gain to his estate consequent upon his death, except that a sum in 
respect of funeral expenses may be included. Nevertheless it shows 
no real understanding of the impossibility of estimating damages for 
personal injuries resulting in death according to any standard that 
would apply to the living. 


The report of the Law Revision Committee, of which the statute 
was the outcome, contains a passage expressly stating that the measure 
of damages is necessarily affected by the injured man’s death. But 
curiously enough the recommendations do no more towards dealing 
with the difficulty than to say that Lord Campbell’s Act should be 
retained. 


No doubt the reformers might say that for some of the absurd and 
irrational results that have followed, the fault lies less with the legis- 
lation than with the Courts. The authors of the Statute might be 
pardoned for failing to anticipate that the Courts would decide that 
not only is a shortened expectation of life a head of damage in the case 
of personal injuries, but that it enures for the benefit of the injured 


1. Transcribed in Queensland in the Common Law Practice Act Amendment Act of 1940, in Western 
Australia in the Law Reform (Miscellaneous Provisions) Act 1941 with a modification, when 
death results from the wrong, excluding damages for the deceased's pain and suffering or 
curtailment of his expectation of life, in Victoria in the Survival of Actions Act 1942 (No. 4918) 
with the same modification, in Tasmania in the Administration and Probate Act 1943 with the 
same modification and in New South Wales in the Law Reform (Miscellaneous Provisions) 
Act 1944 with the same modification. 

In South Australia the Wrongs Act 1936-1940, sections 23 (a) and 23 (b), makes limited 
changes in the common law rule, 
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man’s estate and must be taken into account after his death has super- 
vened. Still less could they be blamed because they did not foresee the 
drawing of the distinctions between subjective and objective expecta- 
tion of life and between deprival of life and deprival of expectation of 
life. Since the statute, not only has the importance been revealed 
judicially of expectation of life as a thing for the loss of which damages 
should be paid to the estates of dead men, but it has been discovered 
that in the loss of expectation of life two heads of damage may be 
distinguished. There is, first, the anxiety or distress of mind caused 
to the fatally injured man by the knowledge that his expectation of 
life has been lessened, a subjective element. But, second, there is the 
actual shortening of his expectation of life, whether he is aware of it 
or not, an objective element. 


The distinction between loss of expectation of life in this latter 
sense and loss of life might defeat anyone. But under the statute 
the former constitutes a transmissible head of claim and the latter 
does not and must be excluded from the assessment of compensation. 


Fantastic attempts have been made to discover some way of 
estimating the value to the dead man while living of his probable 
future existence, the abbreviation of which has been caused by the 
wrongdoer, and to reduce the value to a money sum. Flint v. Lovell 
([1935] 1 K.B. 354) opened the gate to an indeprensus et irremeabilis 
error. Rose v. Ford ({1937| A.C. 826) makes escape impossible except 
by a rescue, a thing done in Benham v. Gambling ({1941] A.C. 157) 
softly and deftly but, it must be confessed, under cover of darkness. 


However it is not the purpose of this paper to examine the strange 
body of case law which so quickly arose out of the attempts to provide 
rational solutions to the irrational questions involved in estimating 
compensation for a dead man’s loss of his expectation of life. It is 
enough to provide a list of the more important cases for those who may 
be drawn to their study. The purpose is to put forward the view that 
when a wrongful act causes the death the situation is one falling entirely 
outside the principle now adopted that the benefit of a cause of action 
vesting in a living person survives on his death to his executors or 
administrators. It is a situation that should be the subject of distinct 
legal reform. 


The further purpose is to suggest what that reform should be. 


The general principle of the common law by which causes of 
action in tort died with the person necessarily covered wrongs causing 
death. But a reformer minded to reverse that rule has no ground 
for treating the question of the survival of wrongs causing death as 
governed by the same considerations as the survival of causes of action 


2. Flint v. Lovell, [1935] 1 K.B. 354; Slater v. Spreag, [1936] 1 K.B. 83; Rose v. Ford, [1937 | 
A.C. 826 ; Roach v. Yates, [1933] 1 K.B. 256 ; Dransfield v. British Insulated Cables Ltd., [1937 | 
54 T.L.R. 11 ; Turbyfield v. G.W.R., [1937] 158 L.T. 135 ; 54 T.L.R. 221 ; Morgan v. Seoulding, 
[1938] 1 K.B. 786; Feay v. Barnwell, [1938] 1 All E.R. 31; Berridge v. Everard, [1938] 1 All 
E.R. 717; Shepherd v. Hunter, [1938] 2 All E.R. 587; The Aizkarai Mendi, [1938| P. 263 : 
Smith v. Cawdle Fen Commissioners, [1938] 4 All E.R. 64; Bailey v. Howard, [1939] 1 K.B. 
453 ; Ellis v. Raine, [1939] 1 All E.R. 104 ; Chant v. Read, [1939] 2 K.B. 346, [1939] 2 All E.R. 
286 ; Hall v. Wilson, [1939] 4 All E.R. 85; Mills v. Stanway Coaches Ltd., |1940| 2 K.B. 334, 
and Cumper v. Pothecary, [1941] 2 All E.R. 516. In addition, the very acute paper by Dr. 
Kahn-Freund, (1941) 5 Mod. L.R. 81, should be read. 
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to which the deceased had become entitled, but which he had not 
enforced in his life time, his death occurring as an independent and 
unconnected event. 


The chief considerations making it right to reverse the common 
law rule in the case of causes of action of the latter kind are that they 
are valuable rights of the deceased forming part of his assets or wealth 
and that their delictual origin is not a ground in logic or modern policy 
for depriving them of the transmissibility which is so important a 
characteristic of other choses in action. 


The wrongful causing of personal injuries resulting in death can, 
of course, be fitted into the same category formally or dialectically, 
but every substantial consideration removes it into another. For the 
fact governing the whole situation is the death wrongfully caused. 
The death of a human being cannot in reason be made a subject of 
compensation to his estate. But it produces a profound effect upon the 
circle of people with whom he lives and among whom he moves. The 
question by which the law is really faced is whether survivors interested 
in his life should be compensated for the loss and injury they sustain 
from the wrongful act causing his death and, if so, in respect of what 
interests. 


The common law answers the question by a flat and unqualified 
negative. 


Lord Campbell’s Act answers the question by taking dependency 
as the test of interest, by forming a limited category of dependants 
and by giving them a qualified right to compensation. 


The Law Reform (Miscellaneous Provisions) Act 1934, or more 
correctly the operation given to it, answers the question by giving 
to the persons who in a due course of administration are entitled to 
participate in a distribution of the estate of the deceased, creditors, 
legatees or next-of-kin, such an amount as may be assessed on the footing 
of a just compensation to the deceased, as at the moment of his death, 
for the pain and suffering undergone by him and for the loss of his 
expectation of life. Could anything be more absurd ? 


When the negligence or other wrongful act of one man causes 
the death of another, common experience shows that the instinctive 
moral feelings of the close relatives of the dead man turn them to 
the contemplation of legal redress. This, I think, is the experience 
of lawyers dealing with such matters and confirmation can be found 
in the law reports themselves.* In doing so they are actuated by much 
more than a desire for gain. Men and women connected by ties of 
relationship or close association with a man or woman upon whom 
they depend for moral support, comfort and companionship almost 
uniformly regard the death of the latter by a wrongful act as a thing 
for which justice demands that they should have some redress. 

I do not think that Courts would have been averse from giving 
effect to this demand, if it had been possible. Perhaps a vague searching 


3. E.g. Osborn v. Gillett, [1873] L.R. 8 Ex. 88; Clark v. London General Omnibus Co., {1906} 
2 K.B. 648. 
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after it explains the development disclosed by the statute and the cases 
to which I have referred. At all events, I have long been of opinion 
that an attempt should be made at a bolder, broader and, if the word 
may be used, more scientific reform of the law relating to death by 
wrongful act. The reform that I believe would represent the moral 
view of the community and would provide a just and workable rule I 
shall proceed to describe. 


It depends, of course, on first separating out the question of the 
survival of liabilities for torts committed by a man who afterwards 
dies from the question of the survival of causes of action in tort vested 
in a man who dies. That in any case is an obvious step. 


But again from the general case of a person wronged dying the 
particular case must be separated out of the wrong causing the death. 
Upon that subject I suggest a new principle should be introduced. 
The leading provision of the reforming enactment should formulate 
the principle that when the death of a person is caused by an act or 
omission amounting to a civil wrong against him a person interested 
in the continuance of his life shall be entitled to compensation from the 
wrong doer. 


For reasons which do not require explaining, it will be necessary to 
provide that for this purpose an act or omission amounts to a civil wrong 
against the person dying when, either without more or upon actual 
damage resulting to him therefrom, the act or omission would, if he 
had lived, given him a cause of action whether in contract or in tort or 
under a statute ; and that every person who would have been liable 
to him upon the cause of action is a wrongdoer. Then, although this 
is not essential to the principle, I would on grounds of policy, limit 
the persons who are to be considered interested in the continuance of 
the life of the person dying to certain relationships. Those I would 
include are parent, child, adopted child (whether de facto or by order), 
person in loco parentis to an adopted child, stepchild, stepfather, step- 
mother, grand parent and grand child. I would also include a dependant 
though not related, that is to say a person who at the time of the death 
of the person so dying was wholly or partially dependent upon him 
for his maintenance or support. Presumably illegitimate relationships 
nowadays would be recognized in such a reform. 


The critical thing comes next, namely an elucidation of the con- 
ceptions of an interest in the continuance of the life of the person 
dying. It would run thus—-the interest in the continuance of the life 
of the person dying may be material or intangible or both. A material 
interest consists in the enjoyment of pecuniary benefits or material 
advantages having a value in money brought to an end by the death 
of the person dying or in a reasonable expectation of the enjoyment 
of such benefits or advantages in the future. An intangible interest 
consists in the natural ties of relationship or close association and the 
moral comfort and companionship arising thereout. 


Having made this provision it would be enough in dealing with 
the measure of damages simply to state that the compensation to which 
a person interested in the continuance of the life of the person dying 
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is entitled shall be measured by reference to his interest therein and shall 
be a fair and just compensation in money for its destruction. 


Whether it should include a solatium is a question the reformer 
should decide. I would say yes to the question and add that the com- 
pensation may include a solatium. But one thing the reformer should 
not do. He should not leave the question undecided. If he thinks a 
solatium should be included, he should say so expressly. 


It would be wise to add a provision declaring that the rights to 
compensation of the persons interested in the continuance of the life 
of the person dying are separate. 


The principle of the foregoing suggested reform raises for considera- 
tion a question of procedure. Should everyone with a claim be per- 
mitted to sue separately and should the question of the commission 
of the wrongful act be open to repeated litigation ? I would provide 
that, though the rights to compensation are separate, they shall not 
be enforceable against a wrongdoer by separate action. 


I would say that an action for the enforcement of the rights of 
all persons so interested against a wrongdoer may be brought by 
(a) the executor or administrator of the person so dying, or (b) any 
one or more of the persons so interested on behalf of him or themselves 
and all others, excepting only persons whose rights to compensation 
have been discharged by payment release accord and satisfaction or 
other means. 


I would then make provision for the determination once for all 
in the proceedings of the question of liability before the question 
of interest of the plaintiff or of the persons on whose behalf he sues. 
The Court should then be authorized to entertain other claims and assess 
the amount of each. It should also be authorized, after appropriate 
steps for giving an opportunity for further claims, to pronounce a final 
judgment after which the defendant shall not be liable to any other 
person claiming to be interested in the continuance of the life of the 
person so dying. 


The foregoing reforms would supersede the provisions of Lord 
Campbell’s Act, which would therefore be repealed. 


It remains to provide against any overlapping in the application of 
the general principle that causes of action in tort to which a person 
is entitled shall survive his death and in the application of the principles 
suggested for the particular situation of the wrongful act being the cause 
of death. This might be done by a provision qualifying the general 
enactment that on the death of any person all causes of action vested in 
him shall survive, that is subject to whatever exceptions may be made.* 


The qualifying provision would be something as follows : Where 
the death of such person has been caused by the act or omission which 


4. The exceptions made by the Law Reform (Miscellaneous Provisions) Act 1934 cover breach of 
promise of marriage which though not a tort did not survive at common law save as to special 
damage, defamation, seduction and enticement of spouses and the statutory substitute for 
crim. con. It is not clear why defamation is excepted though malicious prosecution and false 
imprisonment are not. There is a point, too, whether actions for procuring breach of promise 
should not be excepted if breach of promise and enticement of spouses are not to survive. 
A qualification prevents the recovery by the executor or administrator of exemplary damages 
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gives rise to the cause of action the damages recoverable shall include 
a sum in respect of funeral and burial expenses but otherwise shall be 
limited to the actual material loss suffered by the deceased before his 
death calculated without reference to any gain or loss to his estate by 
reason of his death and in particular shall not include a solatium for 
pain, suffering, distress of mind, or wounded feelings, or anything for 
loss of expectation of life. 


The law would, of course, provide that on the death of any person 
all causes of action subsisting against him shall survive against his 
estate with whatever exceptions and qualifications are considered 
proper. ° 


Law reform is an extremely difficult and hazardous enterprise 
requiring much thought and care. The conservatism generally ascribed 
to lawyers is in some measure a lively sense of the dangers of change 
accompanied by shrewd misgivings about given reforms proposed. 
The suggestions I have made are of a kind likely to arouse all the 
traditional distrust. But they have this excuse, that they come after 
a not inconsiderable justification of the distrust has been given to lawyers 
by the operation of the Law Reform (Miscellaneous Provisions) Act 
1934. 


OWEN DIXON 


When the wrongdoer dies there is no exception in the Law Reform (Miscellaneous Provisions) 
Act 1934 of breach of promise of marriage and no exclusion of exemplary damages : ¢ therwise 
the exceptions are the same as in the case of the death of the person wronged. "There is a 
strong practical reason for excluding claims against a dead man for breach of promise and it 
is hard to see why a dead man’s estate should be punished. Exe mplary damages are awarded 
by way of punishment. On the other hand, it is hard to see why a living defendant should 
escape punishment because of the death of the person he has w ronged. The exception of 
defamation raises a special point. Should the death of a proprietor of a newspaper deprive a 
person defamed therein of his action? Further, why should not special damage be recovered 
against the estate of a person guilty of defamation ? A point that seems to have been over- 
looked is the inclusion in the general words providing for the survival of actions of statutory 


actions for double and treble damages. Ought more than si é ; 
c t amages. g an single damages to be recoverable 
against the estate ? , en ars 





See as to other matters E. Wyndham White in (1939) 2 Mod. L.R. 278. 











THE TOKYO WAR CRIMES TRIAL. 


On 19th January, 1946, the Charter of the International Military 
Tribunal for the Far East was promulgated by order of the Supreme 
Commander for the Allied Powers in Japan. It was amended by a 
further order of the 26th April, 1946. 


This Charter established the International Military Tribunal for 
the Far East “for the just and prompt trial and punishment of the 
major war criminals in the Far East.” (Article 1). 


It was provided that the Tribunal should consist of “ not less than 
six members nor more than eleven members, appointed by the Supreme 
Commander for the Allied Powers from the names submitted by the 
Signatories to the Instrument of Surrender, India and the Common- 
wealth of the Philippines.” (Article 2). 


It was further provided that the Tribunal should have power 
“to try and punish Far Eastern War Criminals who as individuals or 
as members of organizations are charged with offences which include 
Crimes against Peace.” The following acts were declared to be crimes 
coming within the jurisdiction of the Tribunal ** for which there shall 
be individual responsibility ~ 


(a) Crimes against Peace: namely, the planning, preparation, 
initiation or waging of a declared or undeclared war of aggres- 
sion, or a war in violation of international law, treaties, crimes 
or assurances, or participation in a common plan or conspiracy 
for the accomplishment of any of the foregoing ; 

(b) Conventional War Crimes : namely, violations of the laws or 
customs of war: 


(c 


Crimes against Humanity: namely, murder, extermination, 
enslavement, deportation, and other inhuman acts committed 
against any civilian population, before or during the war, or 
persecutions on political or racial grounds in execution of or 
in connection with any crime within the jurisdiction of the 
Tribunal, whether or not in violation of the domestic law of 
the country where perpetrated. Leaders, organisers, instigators 
and accomplices participating in the formulation or execution 
of a common plan or conspiracy to commit any of the foregoing 
crimes are responsible for all acts performed by every person 
in execution of such plan. (Article 5). 


The Charter also contained the provision that ** neither the official 
position, at any time, of an accused, nor the fact that an accused 
acted pursuant to an order of his Government or of a superior shall, 
of itself, be sufficient to free such accused from responsibility for any 
crime with which he is charged, but such circumstances may be con- 
sidered in mitigation of punishment if the Tribunal determines that 
justice so requires.” (Article 6). 


EF 
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The Tribunal was given power, inter alia, to interrogate each accused 
and to permit comment on his refusal to answer any question. (Article 


11 (b)). 


The Tribunal was declared to be not bound by technical rules of 


evidence and was required to adopt and apply to the greatest possible 
extent expeditious and non-technical procedure and to admit any 
evidence which it deemed to have probative value. (Article 13 (a)). 

Furthermore, without limiting the generality of the abovementioned 
provision it was declared specifically that the following evidence might 
be admitted : 

(a) A document regardless of its security classification and without 
proof of its issuance or signature, which appears to the Tribunal 
to have been signed or issued by any officer, department, 
agency or member of the armed forces of any government. 

(b) A report which appears to the Tribunal to have been signed or 
issued by the International Red Cross or a member thereof, 
or by a doctor of medicine or any medical service personnel, 
or by an investigator or intelligence officer, or by any other 
person who appears to the Tribunal to have personal knowledge 
of the matters contained in the report. 

(c) An affidavit, deposition or other signed statement. 

(d) A diary, letter or other document, including sworn or unsworn 
statements which appear to the Tribunal to contain informa- 
tion relating to the charge. 

(e) A copy of a document or other secondary evidence of its con- 
tents, if the original is not immediately available. 

Under Article 16 the Tribunal was given power to impose upon an 

accused, on conviction, death or such other punishment as should be 
determined by it to be just. 


of the Tribunal were appointed by the Supreme Commander. These 
members were representative of the Commonwealth of Australia, 
Canada, China, Great Britain, Netherlands, New Zealand, Union of 
Soviet Socialist Republics, United States of America, France, India 
and the Commonwealth of the Philippines. 


In accordance with the provisions of Article 2, eleven members 


Twenty-seven naval, military, political and diplomatic leaders of 
Japan between the years 1928 and 1945 were indicted, and twenty-four 
are now being tried together. Of the remaining three, two died after 
the commencement of the trial and one became insane. 

The indictment consisted of an introductory summary, counts 
charging war crimes, and appendices which were in the nature of 
particulars. 

The offences were charged in three groups, namely : Group One, 
Crimes against Peace ; Group Two, Murder; and Group Three, Con- 
ventional War Crimes and Crimes against Humanity. 


In Group One, Crimes against Peace as defined in the Charter 
were charged in thirty-six Counts. In the first five Counts, the accused 
were charged with conspiracy to secure the military, naval, political 
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and economic domination of certain areas, by the waging of declared 
and undeclared wars of aggression and of war or wars in violation of 
international law, treaties, agreements and assurances. In the next 
twelve Counts all or certain accused were charged with having planned 
and prepared such illegal wars against twelve nations or peoples, 
identifying in a separate Count each nation or people attacked pursuant 
thereto. In the next nine Counts it was charged that all or certain 
accused initiated such illegal wars and in the next ten Counts that they 
waged such illegal wars. 


In Group Two, Murder or Conspiracy to Murder was dealt with. 
Certain accused were charged with having conspired unlawfully to 
kill and murder people of the United States of America, the Philippines, 
the British Commonwealth, Netherlands and Thailand, by ordering, 
causing and permitting Japanese armed forces, in time of peace, to 
attack those people in violation of Hague Convention III and numerous 
other treaties. It was further charged that the accused unlawfully 
killed and murdered such persons by ordering, causing and permitting, 
in time of peace, armed attacks by Japanese Armed Forces on the 7th 
and 8th of December, 1941, at Pearl Harbour, Kota Bahru, Hong 
Kong, Shanghai and Davao. In addition, the accused were charged 
with conspiracy to procure and permit the murder of prisoners of war, 
civilians and crews of torpedoed ships and also with having unlawfully 
killed and murdered large numbers of soldiers and civilians by ordering, 
causing and permitting Japanese armed forces unlawfully to attack 
certain cities in China and territory in Mongolia and in the U.S.S.R. 


In Group Three, certain specified accused were charged with having 
conspired to order, authorize and permit Japanese commanders, War 
Ministry officials, police and subordinates to violate treaties and other 
laws by committing atrocities and other crimes against many thousands 
of prisoners of war and civilians belonging to the United States of 
America, the British Commonwealth, France, the Netherlands, the 
Philippine Islands, China, Portugal and the Union of Soviet Socialist 
Republics. In this Group also certain specific accused were directly 
charged with having ordered, authorized and permitted officers to 
commit such offences and with having violated the laws of war by 
deliberately and recklessly disregarding their legal duty to take adequate 
steps to secure the observance of assurances and the laws of war for 
the protection of prisoners of war and civilians. 


Before the Nuremberg judgment which was delivered in October, 
1946, there was no decision of any Court of law or international 
tribunal deciding directly that the waging of a war of aggression was a 
crime at international law. It was contended by the prosecution that 
it had been a crime during the period covered by the indictment and 
it was argued that the criminal nature of a war of aggression had been 
established long ago. 

In support of this argument the prosecution relied upon a statement 
by Mr. Justice Cardozo in New Jersey v. Delaware (291 U.S. 361), which 
is as follows : 

‘* International law, or law that governs between States has 
at times, like the common law within States, a twilight existence 
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during which it is hardly distinguishable from morality or justice 
till at length the imprimatur of a Court attests its jural quality. 
The gradual consolidation of opinions and habits has been doing 
its quiet work.” 


On the 26th July, 1934, the Judicial Committee of the British 


Privy Council, after considering numerous early views with respect to 
the law of piracy, stated : 


‘* But over and above that we are not now in the year 1696, 
we are now in the year 1934. International law was not crystallised 
in the Seventeenth Century, but is a living and expanding code. 
In his treatise on international law, the English textbook writer 
Hall says at p. 25 of his preface to the third edition : ‘ Looking 
back over the last couple of centuries we see international law at 
the close of each fifty vears in a more solid position than that 
which it occupied at the beginning of the period. Progressively 
it has taken firmer hold, it has extended its sphere of operation, 
it has ceased to trouble itself about trivial formalities, it has more 
and more dared to grapple in detail with the fundamental facts 
in the relations of States. The area within which it reigns beyond 
dispute has in that time been infinitely enlarged, and it has been 
greatly enlarged within the memory of living man.’ Again another 
example may be given. A body of international law is growing 
up.with regard to aerial warfare and aerial transport, of which 
Sir Charles Hedges in 1696 could have had no possible idea.”’ 


The prosecution then based its contention on the following inter- 


national milestones : 


(a) At the first Hague Convention of 1899 the nations of the world 
agreed to settle their disputes by pacific means wherever 
possible. 


(b) By Hague Convention III of 1907, the nations named in the 
indictment and Japan re-aflirmed that policy and agreed that 
they recognized that hostilities between the contracting parties 
must not commence without previous and explicit warning in the 
form either of a reasoned declaration of war or of an ultimatum 
with conditional declaration of war. It was contended that 
by that agreement undeclared wars and treacherous attacks 
were branded as international crimes. 

(c) In 1919 the victorious nations including Japan agreed that the 
violation of international treaties was a justiciable offence. 

(d) In 1924 the Geneva Protocol for the pacific settlement of inter- 
national disputes signed by 48 nations including Japan declared 
that a war of aggression constituted an international crime. 

(e) In 1927 the Eighth Assembly of the League of Nations passed 
a unanimous resolution not dissimilar to that of the Geneva 
Protocol of 1924. Japan was a party to this resolution. 


(f)In 1928 the Sixth International Conference of American 
States at Habana adopted a resolution on aggression, the 
preamble of which specifically stated that “‘ war of aggression 
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constitutes an international crime against the human species ”’ 
and then declared ** all aggression is considered illicit and as 
such is declared prohibited.” 


TA 
— 


On August 27th, 1928, the Kellogg-Briand Pact was signed. 
By this pact practically the whole of the community of the 
civilised world including Japan condemned recourse to war for 
the solution of international controversies and renounced war 
as an instrument of national policy in their relations with one 
another. Although the text of this pact did not use the word 
‘crime ” it was clear that by renouncing war it was intended 
to make aggressive war illegal. 


The prosecution therefore contended that there was overwhelming 
authority for the proposition that the waging of a declared or un- 
declared war of aggression was a crime at international law and punish- 
able as such. 


With respect to the Counts charging Murder and Conspiracy to 
Murder, the contention of the prosecution was that it was a well- 
recognized law of every civilised community that one who engaged in 
a criminal act was fully and personally responsible for the natural and 
probable consequences of that act. The waging of war meant the 
taking of human lives and the taking of human life without legal 
justification had long been recognized as murder. This justification 
was usually limited to the defence of one’s person or property or in the 
case of an executioner that he was carrying out an order of a properly 
constituted Court. As the deaths of the persons referred to in Group 2 
all occurred as the result of war, and since the war was illegal, the killing 
of these persons was murder. 


In addition to the above arguments, it was contended that the 
naval, military and air forces of Japan were bound by the laws and 
customs of war as evidenced by Hague Convention IV of 1907. Reliance 
was placed, inter alia, upon the provisions of Article XXIII which 
provided : 


“In addition to the prohibitions provided by special Con- 
ventions, it is especially forbidden : 


(b) To kill or wound treacherously individuals belonging to the 
hostile nation or army.” 


The prosecution contended that an attack without warning upon 
another nation with which Japan was at peace constituted treachery of 
the worst type and that under the provisions of the Hague Convention 
the killing of any human being during such attack became murder. 


With regard to Group Three, it was contended that the law cover- 
ing these crimes was set forth in the annex to Hague Convention IV 
of 1907 and other conventions and resolutions establishing that the 
customs of war were recognized by all civilised nations. 

In order to establish that there was individual responsibility for 
offences against international law, the prosecution relied upon the 
judgment of the Supreme Court of the United States in Ba parte Quirin 
(317 U.S. 1) and the Yamashita Case. It was argued that these two 
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cases supported the contention that individuals might be punished by 
a military tribunal for violations of international law, which, even 
though never codified by an international legislative body, were 
sufficiently developed and crystallised to make them cognizable by 
courts of justice. 


It was also argued that the positions held by the accused were no 
bar to their being considered ordinary criminals if the evidence proved 
beyond a reasonable doubt that they had been parties to crimes for 
which they should be punished. AIl governments were operated by 
human agents and all crimes were committed by human beings. A 
man’s official position could not rob him of his identity as an individual 
nor relieve him of responsibility for his individual offences. 

The prosecution rebutted emphatically the contention that the 
accused were being charged under an ex post facto law and since the 
Nuremberg decision there is the authority of an international court for 
its contentions. 


A. J. MANSFIELD. 
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INDUSTRIAL REGULATION IN AUSTRALIA. 


Not the least of the many obstacles which the Commonwealth 
Arbitration Court has had to surmount or circumvent has been the 
conservatism of the legal profession. In the past, legal teaching in 
Australia has not sought to interest students in the law as an instrument 
of social progress ; it has concerned itself rather with equipping them 
with some knowledge of the technicalities of a legal system of which 
Lord Campbell wrote, ** There seems great reason to regret that the 
prejudices of English lawyers in all ages have inclined them to confine 
their attention almost exclusively to the technicalities of their own 
peculiar code—ever more distinguished for precision than for enlarged 
principles.” 


The new province for law and order has not proved attractive to the 
ordinary lawyer. Perhaps he felt intuitively what Mr. Menzies expressed 
in his second reading speech upon the Commonwealth Conciliation and 
Arbitration Bill 1947,' “that it was an initial misfortune that the 
Arbitration Court was constituted as a Court, or by * judges,’ under 
that name, when its function was so clearly much more legislative 
and administrative than judicial.’ Certainly his hard-won knowledge 
of principles and cases was not easily and obviously applicable to the 
profoundly controversial problems which arose in the new province, 
and there has been no text book of a kind to which he was accustomed 
that would enable him to become familiar with it. It is ironical that 
the want should be remedied at a time when the functions of the judges 
are to be confined within narrow limits, and the entry of lawyers into 
the business of the adjustment of industrial relations is made even more 
restricted than previously. Mr. Foenander, whose earlier volumes, 
‘ Towards Industrial Peace in Australia,” “‘ Solving Labour Problems 
in Australia ’’ and ‘‘ Wartime Labour Developments in Australia,”’ 
sound studies though they were, had not quite supplied the need, has 
now provided a really valuable practitioner’s text book? on the system 
of industrial law that has been painfully worked out in Australia 
since, in 1905, Mr. Justice O'Connor became the first President of the 
Commonwealth Court of Conciliation and Arbitration. Let me concede 
at once that having written such a book, Mr. Foenander may claim that 
he has achieved what he set out to do, and that, as they really amount 
to a lamentation that he did not try to do something else, the criticisms 
that follow are beside the point. But no work upon industrial regu- 
lation can really claim to justify its title unless it faces the issues which 
are of the essence of the Court’s problems. 


Amid the welter of partisan utterances which confuse discussion 
upon the institution, it is well to remember the observations of the 
Attorney-General (Rt. Hon. H. V. Evatt) in moving the second reading 
of the 1947 Bill. ‘* Although the Court cannot be said to have fully 


1. Commonwealth Hansard, 1946-1947, 18th Parl. Ist Session, p. 1303. 


> 


2. Industrial Regulation in Australia, by O. de R. Foenander (Melbourne University Press, 1947). 
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satisfied all the hopes that have been built upon it,” he said, ~* it has 
important practical achievements to its credit. It has influenced 
Australian economic life as a whole to a degree far greater than its 
framers ever imagined possible. It has improved industrial conditions 
gradually but effectively. Through its basic wage and standard hours 
awards it has provided a national minimum; it has lessened the aggre- 
gate of industrial dislocation ; it has encouraged and almost made man- 
datory the Australian system of collective bargaining through registered 
organizations. I assert confidently that the Australian worker, the 
employer and the Australian community have been far better off with 
the court than they could possibly have been without it.””* 


The tantalising thing about Mr. Foenander’s latest book is that it 
does not let us know what are the author's views upon the achievements 
and failures of the system. No one has studied its workings more 
assiduously than he, but useful as is this volume as-a_ practitioner's 
guide, it is curiously unreal in its detachment from the economic and 
political battles that have been fought around the Court in the years 
since its founding. Sometimes an echo of these battles is faintly heard ; 
in Section 7 of Chapter XUX, the power of the Court to order a secret 
ballot is discussed. We are told briefly of the Timber Workers’ Case, 
where the secret ballot ordered by Judge Lukin resulted in only 
6,093 voters (approximately 40°, of those qualified) returning their 
voting papers ; of those who did, 4,586 rejected the proposal to go back 
to work, but the full story has to be sought elsewhere. Mr. Foenander 
does venture upon criticism in Chapter X when he observes that the 
Court’s order of January, 1931, reducing the wage rate “* was premature 
and founded upon an incorrect interpretation of the facts.” But he 
hastens to offer in extenuation of the Court’s action that ** To the extent, 
at least, that its order and the accompanying judgment were based 
on the actual arguments and evidence submitted by the parties, it is 
difficult to imagine how a judicially minded authority could have come 
to any other conclusion.” Perhaps he is right, but those who have 
practised in the Court find it difficult to resist the feeling that never since 
has the Court had the full confidence of the workers. 


The chapters on the unions are the least satisfactory part of the 
book. In 1940 the late Maurice Blackburn said, * It is my opinion 
that in Australia the trades union is fast becoming, on its industrial 
side, very largely an agent of the Government, and that consequently 
it tends to regard political action more important than industrial 
action. Trades unions in Australia are more concerned about politics 
than industrial action. They have concentrated very largely upon 
political action, believing it to be the most important thing to have 
Labour men returned at elections, and that the Labour Party will 
improve industrial legislation and enable the unionist to have better 
wages and conditions from the industrial tribunals than before. — I 
cannot help feeling that the system we are developing is not at all a 
good one for the trade unions. I feel that the system by which a trade 
union is much freer to develop within the law is much the better one. 
Our system is appropriate only to a rather small and fairly stable com- 


3. Commonwealth Hansard (supra), p. 54s. 
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munity. And when the community outgrows its present conditions, 
I feel that our present system of industrial arbitration will have a very 
great shock.” Seven years have passed: is it vet possible to say if 
he was right or wrong? > Mr. Foenander offers no views of his own 
and no material that enables any conclusion to be formed upon this 
vital question. 

The Court has been greatly impeded in its work by the absence of 
satisfactory statistics. Indeed, any appreciation of the Australian 
economy has been largely a matter of guess-work for that reason. 
The Forty Hour Case has drawn pointed attention to this lack. What- 
ever may be said in criticism of that case, however, it must be said 
that the transcript of evidence and the exhibits constitute a veritable 
economic treasure house. From that material it should be possible 
for economic historians and economists to prepare studies of the 
Australian economy in all its aspects that would be authoritative as 
no previous works have been. It is a troubling thought that almost 
certainly no such use will be made of it. Such pessimism may prove 
unfounded, for the new Act provides for a bureau of research and 
statistics. The effectiveness of such a bureau, however, will depend 
largely upon two things ; the willingness of the Director of the Bureau 
to break new ground and the enlargement of existing powers to obtain 
statistical material. Amongst other things, accurate information will 
be needed of the extent of unemployment, and the amount of overtime 
and short-time, and a proper dissection will be required of salaries and 
wages to show under the headings of ** wages and salaries,”’ and ** ex- 
penses > what amounts have been paid to workers on the one hand, 
and to directors and managerial staff on the other. It is urgent, also, 
that some statistical method be devised of measuring national * pro- 
ductivity,” because, as Mr. Foenander shows (at pp. 87-89), wage 
fixation is firmly linked to productivity. 

The 1947 legislation has as its object the expediting of the machinery 
of conciliation and arbitration. Emphasis is to be laid upon conciliation. 
It is on this aspect that critics of the Court in the past have been on 
safest ground. Chief Judge Dethridge observed in the Engineers’ 
Case,* that the Court’s ** main functions are conciliative and arbitral ; 
not judicial. In its arbitral capacity it is essentially acting as a sub- 
ordinate legislature whose awards have the force of law because the 
Commonwealth legislature, keeping within constitutional limits, has 
declared they should have that force. Ancillary to its conciliative and 


legislative functions, it has functions of a judicial nature.” Isaaes J. 
(as he then was) stressed that “The Act . . . takes as its very first 


principle the amicable settlement of all industrial strife by the parties 
themselves. It is only failing that, that intervention by arbitration is 
provided.”> Mr. Foenander (at pp. 6 and 22) brings out this aspect 
clearly. But during recent years there has been much to support the 
criticism that proceedings under the Act were taking on, more and more, 
the character of litigation, unsatisfactorily conducted according to a 
technique which, however suitable it may be for solving questions of 
4. 24 C.A.R., at pp. 379, 380. 

5. se Leanne Shipping: Board v, Federated Seamen's Union, [1925] 35 C.L.R, 
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liability arising out of past, closed transactions, is quite inapt for the 
formulation of the legislative provisions, called awards, which prescribe 
directly or indirectly the economic conditions of Australian workers. 
It remains to be seen whether the scheme embodied in the new legis- 
lation will cure these defects. 


Despite the attitudes of the political parties at the referenda of 
1926, 1944 and 1946, attitudes determined by oppositional rather than 
national considerations, there is general agreement among responsible 
leaders that the Commonwealth should have power to prescribe 
industrial laws operating generally through Australia. The difficulties 
inherent in labour problems are great enough without fettering 
legalisms. Perhaps the time will come when it will not be felt that the 
opinion of Knox C.J. in Waterside Workers Federation v. Commonwealth 
Steamship Owners,® that Section 51 (XXXV), “does not authorise the 
Commonwealth Parliament to regulate conditions of employment by 
direct legislation, e.g. to prescribe by Act of Parliament the minimum 
rate of wage to be paid or the maximum number of hours to be worked, ”’ 
is necessarily the final word on the subject. 


With the war there has been a change in the function of the Court 
that has not been fully realised. The machinery of industrial regu- 
lation was set up to protect the workers by assuring to them minimum 
conditions, leaving them free to bargain for conditions better than those 
thus guaranteed. With the introduction of wage pegging, however, 
the Court’s awards have become maximum fixations, and the worker 
has lost his right to bargain. This position rests upon the defence 
power, but will it ever really alter? Full employment is possible 
only in a planned economy, and full employment is the objective of 
the Commonwealth Government. The avowed purpose of the economic 
controls and heavy taxation is the prevention of inflation. Under a 
* free ’’ economy, wage rises are handed on to the consumer in the form 
of yet higher prices. When the Court comes to consider union demands for 
higher wages, the decisive evidence will almost certainly be that of the 
economic experts to whom the Commonwealth Government looks for the 
advice by which it formulates its general economic policy. Thus it may be 
expected that the Court and the Commissioners will become increasingly 
an agency for the translation of that policy into terms of economic 
actualities. Effectiveness in that regard, however, will be subject to the 
present constitutional limitations that determine the Commonwealth’s 
actions and abstentions in the industrial arena and make them so 
incomprehensible to the intelligent layman. 


A perusal of Mr. Foenander’s book shows how sound is the claim 
made by Dr. Evatt in the passage quoted earlier. The difficulties have 
been legion. It may be that the problem of labour regulation on the basis 
of social justice within the present form of society is insoluble. That 
any of the pieces of the jig-saw puzzle should have been fitted together 
is, having regard to the obstacles, human, legal and economic, a very 
substantial achievement. 


JOHN V. BARRY. 


6, [1920] 28 C.L.R. 209, at p. 218 





DUTY IN GRATUITOUS BAILMENT. 


As Winfield remarks: “It is singular that not more has been 
done in the way of analysing the position of bailment in modern law.””! 
Bailment is treated partly in the law of contract, partly in the law of 
tort, but it cannot be adequately dealt with under either. It is a 
transaction that is sui generis and deserves more study than it has yet 
received. Parts of the law, e.g. that relating to common carriers, are 
adequately discussed in learned tomes: other parts have not been 
systematically analysed since the days of Story’s treatment. The history 
of bailment is marked by conflicting cross-currents and in modern 
law there are many points on which there is surprisingly little authority. 
The writer is at present engaged in research on these topics: this 
article can do little more than illustrate the difficulties that arise. 


The law of bailment owcs much to Roman law. Bracton’s use 
of Roman terms is well known and from the judgment of Lord Holt in 
Coggs v. Bernard? down to the second edition of Halsbury’s ‘‘ Laws of 
England,’’? the terms depositum, mandatum, commodatum, pignus and 
locatio conductio are in free use. Roman law made a clear distinction, 
so far as the standard of care was concerned, between the duty of one 
who was the sole beneficiary in a transaction and the duty of him who 
conferred the benefit. A legacy of this in modern English law is the 
proposition that the gratuitous bailee is liable only for gross negligence. 
But it would be erroneous, as Holmes emphasises, to assume that 
Lord Holt merely adopted the praetor’s edict. English law, in spite 
of borrowing, has followed its own evolution. One significant difference 
from Roman law is, of course, that the bailee in English law has 
possession, while the holder at Rome, either under depositum or com- 
modatum, had not. ‘‘ Our law of bailments is English law, glossed over, 
it may be, with a coating of Roman terms and framed in a form re- 
sembling that of the foreign systems: but still it is of truly English 
origin, somewhat tediously and unsystematically wrought out by the 
builders of the common law.”’® 


The cases of gratuitous bailment given by Halsbury are deposit, 
mandate, gratuitous loan for use, gratuitous quasi-bailment.® A more 
convenient, if less logical, division is deposit, involuntary bailees, 
finders, mandate, gratuitous loan for use, intermixture of chattels,’ 
gratuitous carriage. It is the intention to discuss the law under these 
headings, concentrating not on the general law relating to each head, 
but on the question of the duty of care. 


Province of the Law of Tort, 97. 

(1703) 2 Ld. Raym. 909. 

Vol. I, 726. 

The Common Law, 198. 

Street, Foundations of Legal Liability, ii, 318-319. 
6. (2nd ed.), Vol. I, 723. 


7. Intermixture of chattels is not touched in this article as, though the modern cases discuss at 
Jength the rules determining ownership, there is no discussion of the duty of care, 
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Tue DEFINITION OF BAILMENT. 


This cannot be discussed in full in this article. Many of the 
orthodox definitions have two faults (a) bailment is defined in terms of 
contract, whereas ex hypothesi in cases of gratuitous bailment there 
is no consideration and therefore no contract ; (b) bailment is confined 
to cases where there is an obligation to return the specific res. Thus 
Sir William Jones defines bailment as “a delivery of goods on trust, 
on a contract express or implied, that the trust shall be duly executed, 
and the goods re-delivered, as soon as the time or use for which they 
were bailed shall have elapsed or be performed.’’* This definition of 
bailment was also given by the C.A. in 1946,° and is substantially the 
same as that given in Halsbury.! 


There is conclusive authority that bailment may exist without a 
contract.2, An infant may be convicted of larceny as a bailee, although 
there is no valid contract. An action founded on the common law 
liability of a bailee has been held to be an action in tort within the 
meaning of the County Courts Act, 1888.° A servant may sue for 
injury to his clothes caused by the negligence of a carrier, though his 
master made the contract.4 Valiant efforts have been made to spell 
out a consideration in cases of gratuitous bailment on the theory that 
the owner’s parting with the goods is sufficient consideration to oblige 
the bailee to careful management,® but the two most recent works on 
contract (Cheshire and Fifoot :& Williams’ edition of Salmond)‘ treat 
bailment as a transaction su? generis. 


The second criticism of Sir William Jones’ definition is that it is 
sufficient for bailment if there is a specific mandate to put the res to a 
particular use, even though the mandate does not relate to the return 
to the owner of the identical res. This has been laid down again and 
again in criminal cases. 


The best definition is that of Pollock and Wright which has stood 
the test of time: ** Any person is to be considered as a bailee who, 
otherwise than as a servant, either receives possession of a thing from 
another or consents to receive or hold possession of a thing for another 
upon an undertaking with the other person either to keep and return 
or deliver to him the specific thing or to convey and apply the specific 
thing according to the directions antecedent or future of the other 
person. "9 


8. Bailments (17381) 117. 
9. Rosenthall v. Alderton, [1946] 1 All E.R. 583. 
1. Laws of England (2nd ed.), I, 724. 


2. R.v. MeDonald (1885) 15 Q.B.D. 323; R. v. Robson (1861) 31 L.J. (N.S.) M.C. 22; Ballett v. 
Mingay {1943} 1 All E.R. 143. 


3. Turner v. Stallibrass [1898] 1 Q.B. 56. 

4, The converse was decided in Meux v. G. FE. Rly. Co. [1895] 2 Q.B. 387. 
5. Coggs v. Bernard (supra). 

6. Law of Contract, 58. 


7. Principles of the Law of Contract, 107. Pollock thought that the theory of consideration was 
strained to the utmost, but did not break ; 2 L.Q.R. (1886) 37. 


8. R. v. Governor of Holloway Prison (1897) 18 Cox 681; R. v. Bunkall (1864) Le. & Ca. 371; 
R. v. de Banks (1384) 13 Q.B.D, 29, 


Possession, 163. 


~~ 
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Tue Test oF Gratrurrous BAILMENT. 


Clearly if a consideration is given for the bailment, the bailment 
cannot be regarded as gratuitous. But the courts are willing to spell 
out a consideration in many cases, e.g. if a carrier stores goods free of 
charge until he has a barge ready or receives the owner’s instructions 
to transport, he is not a gratuitous bailee.! Similarly if empty cases 
are returned without charge, the consideration of the original charge 
for carriage applies to the return.2 A wharfinger who takes delivery 
of a case of silks, without specific instructions from the consignee and 
without expectation of payment, is not a gratuitous bailee if he thereby 
hopes to extend his business.* A banker, however, is treated as a 
gratuitous bailee of securities of a customer, if no payment is made 
and the taking care of the property is not made a condition by the 
customer when opening an account, or held out by the bank as an in- 
ducement for opening the account.* In equity the executor or adminis- 
trator is treated as a gratuitous bailee.° On the other hand a wrongdoer 
cannot claim the benefit of the lighter duty that attaches to a gratuitous 
bailee, e.g. if a police constable wrongfully takes possession of property 
and retains possession after being requested to return the property.® 


Dores THE GRATUITOUS BAILEE ACQUIRE POSSESSION ? 


To the writer, it has always seemed that only one answer is possible 
to this question. The very essence of bailment is that possession 
passes from the bailor to the bailee. If possession does not pass, there 
is no bailment. This seems axiomatic if we define bailment in terms 
of delivery of possession. *‘* The salient feature of bailment is . . . the 
element of possession. Bailment is not only one of the modes of trans- 
ferring possession, but while the bailment lasts it connotes possession. 
As between bailor and bailee that was recognised very early in our law.’** 
Yet Lord Ellenborough in Lotan v. Cross® said that the bailor had 
property and that prima facie the res was to be considered in his legal 
possession. *“* A mere gratuitous permission to another to use a chattel 
does not, in contemplation of law, take it out of the possession of the 
owner.” This case laid down what is now the accepted rule that in a 
case of gratuitous bailment determinable at will, the owner may bring 
trespass for injury done by a third party while the res is in the hands of 
the bailee. However it be explained, this rule is anomalous, as trespass 
is essentially a wrong to possession and the general doctrine is that 
only the possessor may sue. But it is better frankly to treat this case 
as an exception than to add to the confusion by saying that the 
gratuitous bailee does not acquire possession. Even Lord Ellenborough 
himself recognised that the gratuitous bailee had a sufficient possessory 
right to enable him to sue a wrongdoer.? 


White v. Humphery (1847) 11 Q.B. 43. 

Cf. Aldridge v. G.W.R. (1864) 15 C.BLN.S, 582. 

Makower, McBeath & Co. Pty. Ltd. v. Dalaety & Co. Ltd. [1921] V.L.R. 365. 

Giblin v. McMullen (1368) LR. 2 P.C. 3173; Re 'nited Service Co. (1871) 6 Ch. App. 212; 
Leese v. Martin (1873) L.R. 17 Eq. 224, at 235. 

5. Crosse v. Smith (1806) 7 East 246. 

6. Mazullah Khan v. McNamara, (1911) 13 W.A.L.R. 151. 

7. Winfield, Province of the Law of Tort, 101-102. 

8. (1810) 2 Camp, 464. 

9, Rooth v. Wilson (1817) 1 B. & Ald. 59. 
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Duty or GRATUITOUS BAILEE. 


Roman law had two rules : the depositor, as the party who received 
the sole benefit from the transaction, was responsible for culpa levis, 
whereas the depositee was responsible only for culpa lata or dolus. 
The same test (where lies the benefit) was applied to all the real contracts. 
Thus in commodatum, the borrower alone benefited and he was liable 
for culpa levis, whereas the owner who conferred the benefit was 
responsible only for culpa lata or dolus. There was also a trace of a 
further theory—that in certain relationships the test was subjective, 
the care which that particular person normally showed in his own 
affairs. This was termed culpa levis in concreto,! and there is much 
dispute as to the precise cases to which this standard was applied. 


The Roman rules can therefore be justified as a reasonable recon- 
ciliation of the rights of the parties. When we take into consideration 
the particular history of bailment, it was inevitable that they should 
affect English law. The classic treatises on bailment are greatly 
influenced by this approach. Sir William Jones? specifies three types 
of neglect. 


(a) Ordinary neglect is the omission of that care which every man 
of common prudence takes of his own concerns. (This is akin 
to the modern test of negligence, as the criterion is not the 
subjective test of the character of the particular defendant, 
but the objective test of the reasonable man.) 


(b) Gross neglect is the want of that care which every man of 
common sense, however inattentive, takes of his own property. 


(c) Slight neglect is the omission of that diligence which very 
circumspect and thoughtful persons use in securing their own 
goods and chattels. 


This analysis he applied with consummate skill to all the relations 
of bailment. 


English law, however, has been slowly tending towards one standard 
of care—negligence—and where a stricter duty is necessary in tort 
there has been invented the test of strict liability. For those whose 
main training was in tort there was a tendency to reject the test of 
gross negligence and whether from design or inadvertence, to ignore 
the distinction between gross and simple negligence. Hence there has 
been much confusion, as even a brief consideration of the cases will 
reveal. There is also a surprising dearth of modern authority covering 
cases of gratuitous bailment. Naturally bailment for valuable considera- 
tion is more common and, as we have seen, the courts are sometimes 
astute to spell out a consideration ; but, having made all allowances, 
it is curious that there are so many points in gratuitous bailment which 
van still be regarded as open. The attempt to graft into English law 
the finely spun Roman rules has not been a happy one, as a summary 
of the cases will reveal. 


1. Buckland, Text Book of Roman Law (2nd ed.), 471. 
2. Essay on the Law of Bailment (1731), published also in Works, VI, 595. 
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Onus OF PROOF. 


The Court of Appeal in Bullen v. Swan Electric Engraving Co.* 
states that a gratuitous bailee must show that the loss occurred through 
no want of reasonable care on his part, but he need not show that he 
knows how the loss happened. This rule is the same as that for bailment 
where there is valuable consideration. It is well established and need 
not detain us. 


DEposIT. 


There are certain rules concerning which there is no controversy, 
e.g. that the bailee has no right to use the chattel deposited with him ; 
but when we consider the question of the duty of care of the depositee, 
we find four theories : 


(a) The bailee is liable only for gross negligence (e.g. Lord Holt 
in Coggs v. Bernard,* Sir William Jones,® Pattison J. in Doorman 
v. Jenkins.© Holt and Jones regard gross neglect as something 
akin to dishonesty. 


(b) The bailee is liable for lack of reasonable care, e.g. the dictum 
cited above from Bullen v. Swan Electric Engraving Company 
seems to suggest that the duty is one of due care ; this phrase, 
although inconclusive, seems to suggest simple rather than 
gross negligence. Scrutton J. (as he then was) in Wiehe v. 
Dennis Bros.“ considered that the obligation was to use the 
care which a reasonably prudent owner would take of his own 
property. 


Again there is the doctrine that a bailee is liable for theft caused by 
the negligence of a servant if a reasonable man would not have entrusted 
the res to the servant.® Lord Finlay has strongly stated : “* It is beyond 
dispute that in a gratuitous bailment, the bailee may be liable for 
want of ordinary care.”® Sir Gorell Barnes regards it as a well-known 
principle of law that the gratuitous bailee must show that the loss 
occurred through no want of reasonable care on his part—but he goes 
on to define reasonable care as that which a prudent man would use in 
keeping his own vroperty.' This introduces a reference to the last 
theory. 


(c) It has been repeatedly laid down that gross negligence is 
merely ordinary negligence with a vituperative epithet.*  ‘* For 
all practical purposes the rule may be stated to be that the 
failure to exercise reasonable care, skill and diligence is gross 


3. (1907) 23 1.L.R. 258. Here again the natural inference from this statement would be that 
the bailee is required to use reasonable care. 

4. supra. 

5. Essay on the Law of Bailment : “‘ a bailee of the first sort is answerable only for a fraud or for 
gross neglect and not for such ordinary inattentions as may be compatible with good faith, 
if the depository be himself a careless and inattentive man.’’ Works, VI, 627. 

6. (1834) 2 Ad. & El. 256. 

7. (1913) 29 T.L.R. 250. 

8. Makower, McBeath & Co. Pty. Ltd. v. Dalgety & Co. Ltd. [1921] V.L.R. 365. 

9. Banbury v. Bank of Montreal [1913] A.C. 626, at p. 657. 

1. Bullen v. The Swan Electric Engraving Co. (1907) 23 T.L.R. 258. 

2. E.g. Willes J., Grill v. General Iron Screw Collier Co. (1866) L.R. 1 C.P. 600, at p. 612. 
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negligence.”® If we stop our citation at this point, the law 
seems to be full of confusion but this dictum continues : ** What 
is reasonable varies in the case of a gratuitous bailee and that 
of a bailee for hire. From the former is reasonably expected 
such care and diligence as persons ordinarily use in their own 
affairs and such skill as he has. From the latter is reasonably 
expected care and diligence such as is exercised in the ordinary 
and proper course of a similar business and such skill as he 
ought to have, i.e. the skill requisite in the business for which 
he receives payment.” Willes J. puts it that the gratuitous 
bailee is bound only to use ordinary care (the absence of which 
is termed gross negligence) whereas where there is a reward, 
the bailee must exercise the care of a skilled workman.* Lord 
Denman has doubted whether between gross negligence and neg- 
ligence simpliciter any intelligible distinction exists.° Lord 
Coleridge, arguendo, in Powell v. Graves & Co. said he believed 
that it was long ago laid down that gross negligence was nothing 
more than negligence with a vituperative epithet. If there 
is a difference between negligence and gross negligence it lies 
apparently in the doctrine that the gratuitous bailee is bound 
only to show ordinary care and the use of such facilities as he 
has ; the bailee for reward is bound to have adequate facilities 
for safe keeping. Halsbury states that the bailee as a gratuitous 
bailee is ** bound to take the same care of the property intrusted 
to him as a reasonably prudent and careful man may fairly 
be expected to take of his own property of the like description. 
It is submitted that this involves the employment of all the 
facilities at the banker’s command ; and in view of the facilities 
usually existing, the question whether the banker is a gratuitous 
bailee or a bailee for value does not seem material.’** 


THE BAILEE MUsT USE THE CARE WHICH HE BESTOWS ON HIS 
OWN Goopbs. Jones v. Lewis suggests that the test is the care 
which a man actually uses for his own goods*—the test applied 
was not that which a prudent man should use. On the other 
hand, in Doorman v. Jenkins Lord Denman said that it did 
not follow from the defendant having lost his own money 
at the same time as the plaintiff's that he had taken care of 
the plaintiff's money “as a reasonable man would ordinarily 
take of his own.”*® This direction was approved by the 
J.C. in Giblin v. McMullen.' Halsbury suggests if the bailee 
was to the knowledge of the bailor notoriously careless, a 
presumption might perhaps be raised that the bailor only 
expected the degree of care which that bailee was in the 


Beal v. S. Devon Rly. (1864) 3 H. & C. 337. 
Grill v. General Iron Screw Collier Co. (supra). 
Hinton v. Dibbin, 2 Q.B. 646, at p. 661. 
(1886) 2 T.L.R. 663. 

Laws of England (2nd ed.), 850. 

(1751) 2 Ves. Sen. 240. 

(1834) 2 Ad. & El. 256. 

(1868) L.R. 2 P.C. 317. 
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habit of bestowing on chattels of a like nature.2 Lord Holt 
in Coggs v. Bernard certainly supported such a rule. “If 
he keeps the goods bailed in him but as he keeps his own, 
though he keeps his own but negligently, vet he is not charge- 
able for them ; for the keeping of them as he keeps his own is 
an argument of his honesty.” Lord Holt goes on to say that 
if the bailee is a careless, drunken fellow and leaves all his 
doors open so that thieves steal the goods both of bailor and 
bailee, the latter escapes liability, as it was the bailor’s own 
folly to trust such an idle fellow. Though it cannot be regarded 
as conclusive authority, there is a dictum in ** The William ” 
by Sir W. Scott dealing with the duty of captors in prize. 
“It is, therefore, to be considered as a justifiable seizure in 
which all that the law requires of the captor is that he should 
be held responsible for due diligence. But on questions of this 
kind there is one position sometimes advanced which does not 
meet with my entire consent, namely that captors are answerable 
only for such care as they would take of their own property. 
This, I think, is not a just criterion in such case ; for a man may, 
with respect to his own property encounter risks from views 
of particular advantage, or from a natural disposition of rash- 
ness, which would be entirely unjustifiable in respect to the 
custody of the goods of another person, which have come to 
his hands by an act of force. Where property is confided to the 
care of a particular person, by one who is, or who may be 
supposed to be, acquainted with his character, the care which 
he would take of his own property might indeed be considered 
as a reasonable criterion. But in cases of capture, there is no 
confidence reposed, nor any voluntary election of the person 
in whose care the property is left.””* 


Sir William Jones, although he emphasised that the test was gross 
neglect or fraud, thought that if the bailee was thoughtful and vigilant 
in his own concerns, he was responsible if the res was lost even through 
ordinary or slight neglect. He added, however, the shrewd comment 
that it is difficult to ask Judges to decide questions on the character 
of the individual depositary. But be considered that if the bailee was 
guilty of a gross neglect in regard to his own goods as well as those 
bailed, he cannot be said to have violated good faith ‘‘ and the bailor 
must impute to his own folly the confidence which he reposed in so 
improvident and thoughtless a person.” 


After Doorman v. Jenkins (supra), it is impossible to say that it 
is always a defence that the bailee kept the goods with the same care 
as his own; for in that case the bailee lost his own goods by the hands 
of the same thief who took the money bailed, and this was held to be 
not necessarily a defence. 


Halsbury® regards the duty of a gratuitous depositary as “ that 
degree of diligence which men of common prudence generally exercise 


p. 734, citing The William, 6 Ch. Rob. 316, 
(1806) 6 Ch. Rob. 316. 

Works. Vol. VI, 627. 

2nd ed., Vol. I, 733, 
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about their own affairs. In order, therefore, to maintain an action, 
in the case of a gratuitous deposit, the plaintiff must show that the 
defendant has been guilty of either a breach of orders, gross negligence 
or fraud. As a general rule, the fact that he keeps chattels deposited 
with him in the same manner as he keeps his own may be, but is not 
necessarily, sufficient to exempt a gratuitous bailee from liability.” It 
is perhaps not too uncharitable to say that this passage accurately 
reflects the confusion of the cases. The word therefore in the second 
sentence seems an example of non sequitur. The first sentence seems to 
suggest an objective standard of reasonable care ; the second requires 
gross negligence at least; while the third toys with the subjective 
theory. 


Sir William Jones® suggested four exceptions to the doctrine that 
a gratuitous bailee is responsible only for gross negligence : 


(a) Where there is a special agreement. This is apparently still 
the law. 


(b) Where the bailee spontaneously offers to keep the goods of 


another, he is responsible for ordinary neglect on the ground 
that he may prevent the owner from seeking a person of greater 
diligence. There is no trace of such a rule in modern law. 

(c) Where the bailee directly receives a reward or takes charge 
of the goods in the hope of a lucrative contract, he becomes 
liable for ordinary neglect. This is still the law. 

(d) Where the bailee alone receives a benefit, e.g. Charles wishes 
to borrow dress for a fancy-dress ball and George who is going 
into the country gives it to him a month before the ball. But, 


as the learned writer points out, this is commodatum rather 
than mutuum. 


INVOLUNTARY BAILEES 

Some of the authorities at least by inference seem to suggest 
that an involuntary bailee is liable for negligence. Thus in Elvin & 
Powell Ltd. v. Plummer Roddis Ltd.’ the jury found that there was no 
negligence and the defendant escaped but Hawke J. seemed to consider 
that if there had been negligence the defendant would have been liable. 
In Hiort v. Bott,® an involuntary bailee was held liable for conversion. 
Defendant received a delivery order for barley which he had not ordered. 


G. fraudulently told him to endorse the order to save the trouble of 


obtaining a new one. This enabled G. to sell the barley and abscond 
with the money. Here there was a morally innocent, but legally 
unjustifiable, dealing with the title of the goods to which the strict 
rules of conversion applied. But some interesting hypothetical cases 
were propounded. Suppose a parcel is left at your house by error and 
you give it to your servant to take back to the sender and he absconds 
with it, are you liable ?. No answer is given by Bramwell B., but surely 
in this case there is no negligence—and a fortiori no gross negligence. 
You cannot be under a duty to warehouse the parcel indefinitely. 

6. Works, VI, 628 et seq. 


7. (1933) 50 T.L.R. 158. 
8. (1874) L.R. 9 Ex. 86, 
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Winfield points out that while the bailee must not wilfully destroy 
or damage the res, there is a great lack of definite authority as to what 
he should do.® If a grand piano is delivered by mistake at my house, 
the reasonable thing is to notify the sender ; but if he neglects to send 
for it, am I under any duty to arrange for its return or to store it in- 
definitely. Bramwell B. thought that *‘ I am not bound to warehouse 
it nor am I entitled to turn it into the street.””! 


FINDER. 


We are not here concerned with the intricacies of Hannah v. Peel? 
the problem of possession which arises when a res is found in the house 
of another—but only with the civil duties of the finder. The finder 
apparently cannot claim a lien for expenses, e.g. in feeding a dog? or 
in removing timber, which had been washed down a river, to a place of 
safety.4 On the other hand he is not bound to preserve goods from 
putrefaction ;> nor indeed to take them into his possession at all. If he 
a so, the duty seems to be thi c of a gratuitous bailee.6 In Newman 

. Bourne & Hollingsworth? Ridley J. treated the finder as being liable 
adi for gross negligence but both he and Atkin J. defined gross negli- 
gence as ‘the absence of that ordinary care which in the circumstances 
a reasonable man would have shown. ~* Varying circumstances in 
which a man might be placed might import a duty to take varying 
degrees of care and omission to take the degree of care appropriate to 
the circumstances was negligence. Whether it was called gross or not 
was immaterial.” 


Many of the authorities merely say that the duty of care of the 
finder is that of the gratuitous bailee in deposit. This incorporates by 
reference the various difficulties that arise in defining the duty of the 
depositee. 


MANDATE. 


To Sir William Jones the essence of mandate lies in feasance, 
while the essence of deposit is simply in custody.* The mandatory 
he regards as having engaged himself to use a degree of diligence and 
eee adequate to the performance of the undertaking, and hence 

» be responsible only for a violation of good faith. But good faith 
sans every man to perform his actual engagements and a want of 
ability to perform the contract will not be a defence, for if a man 
undertakes something, he should know his own skill. If, however, an 
unskilful man vields to the pressing demands of a friend, a fair exertion 
of his actual capacity is all that can be required. 


‘T agree with Sir William Jones that where a bailee undertakes 
to perform a gratuitous act, from which the bailor alone is to receive 
a benefit, there the bailee is liable only for gross negligence ; but if a 


Text-Book of the Law of Tort (3rd ed.), 355. 

Hiort v. Bott (supra). 

[1945] K.B. 509. 

Binstead v. Buck (1776) 2 Wm. BI. aes 

Nicholson v. Chapman (1793) 2 H. BI. 

Mosgrave v. Agden (1591) Owen 141. 

D. Riesman, 52 Harv. L.R. (1939) 1105, at p. 1109. 
(1915) 31 T.L.R. 209. 

8. Works VI, 632. 
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man gratuitously undertakes to do a thing to the best of his skill, 
where his situation or profession is such as to imply skill, an omission 
of that skill is imputable to him as gross negligence.”’® A person who 
rides a horse gratuitously, at the owner’s request in order to show him 
to a possible purchaser, is bound to use such skill as he actually possesses 
and if he is a skilled horseman, he is bound to use the care of a skilled 
horseman and if he does not he is responsible for negligence.! A dock 
company is liable for the negligence of a servant in staving a cask, 
although the service was gratuitous.2_ The J.C. lay down that a gratu- 
itous agent must use reasonable care,* as does Lord Finlay in Banbury v. 


The Bank of Montreal.4 


An interesting case was decided in 1946—Lenkeit v. Ebert.° The 
defendant gratuitously offered to drive plaintiff's truck and there was 
an accident in which the truck was wrecked. The stipendiary magistrate 
found that the defendant was a gratuitous bailee and was liable because 
he had caused damage by failure to exercise ordinary care. On appeal 
it was held that there was no liability in the absence of gross negligence, 
and that there was not sufficient evidence on which a finding of gross 
negligence could be based. E. A. Douglas J. relied on Story, Moffat v. 
Bateman,® Beal v. S. Devon Railway’ and Shiells v. Blackburne.® 
Philp J. came to the same conclusion following the view of Smith’s 
Leading Cases® that the bailee in mandatum is under the same duty as 
in deposit, and therefore is liable for gross negligence only, except 
where within the meaning of Shiells v. Blackburne' there is a reliance 
on the special skill or profession of the bailee. 


Gratuirous Loan For USE. 


The borrower must take reasonable steps to keep the res in good 
condition, e.g. he is bound to feed adequately a horse borrowed for an 
extended period.” 


Lord Holt’s rule was that ** the borrower is bound to the strictest 
care and diligence to keep the goods so as to restore them back again 
to the lender; because the bailee has a benefit by the use of them ; 
so as if the bailee be guilty of the least neglect he will be answerable.’’* 
Street regards this doctrine as established.+ The influence of the 
Roman doctrine is clearly discernible. Halsbury regards slight neglect 
as enough,” although there is no liability for fair wear and tear. It is 
difficult, however, to find modern authority for such a strict duty of 
care. Halsbury, e.g. cites Coggs v. Bernard, Vaughan v. Menlove 
(1837),© Jones on * Bailments,” Pothier, Alviffe—which illustrates 


9. Per Ld. Loughborough, Shiells v. Blackburne (1789) 1 H. BL. 158. 

1. Wilson v. Brett (1843) 11 M. & W. 113. 

2. Gibson v. Inglis (1814) 4 Camp. 72. 

3. Commonwealth Portland Cement Co. v. Weber, Lehman & Co., (1904) 91 L.T. 813 
4. [1918] A.C. 626, at p. 657. 

5. (1947) St. R. Qd. 126. 

. LR. 3 P.C. 115. 

7. 3H. & C. 337. 

8. (1789) 1 H. Bl. 159. 
9. (13th ed.) 248 

1. supra. 

2. Handford v. Palmer (1820) 2 Brod. & B. 359. 

3. Cogas v. Bernard (1703) 2 Ld. Raym., 909, at p. 915 
4. Foundations of Legal Liability, ii, 281. 

5. pp. 741-742. 
0 


3 Bing. (N.C.) 468, per Tindal C.J., at p. 475. 
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the difliculty of finding modern cases. Sir William Jones laid down that 
slight neglect made the borrower liable, unless the lender was aware 
of the character of the borrower, e.g. if Paul lent a fine horse to a raw 
youth he could not expect the same degree of management and cir- 
cumspection which a riding master would show. If the goods are stolen, 
the bailee must show that he used extraordinary care.‘ Charles is not 
responsible if he is robbed of the jewels which he has borrowed, when 
returning by the usual route to his home; but if he goes to a gaming 
house, he is responsible for their loss by any casualty whatever. Sir 
William Jones gives some rules which are quaintly detailed, e.g. if a 
fire occurs in the borrower's house and there is time to save one chattel 
only, the borrower must save the urn of which he is bailee or else pay 
for its value.® 


After being in mora, Jones considers that the bailee is responsible 
for any casualty that occurs. If goods are lent for the sole advantage 
of the lender, the borrower is answerable for gross neglect only— 
‘as if a passionate lover of music were to lend his own instrument to 
a player in a concert, merely to augment his pleasure from the per- 
formance.’”® 


DEVIATION FROM THE CONDITIONS OF Law. 


If a horse is borrowed for a specific journey, how far is the borrower 
liable for injury to the animal which happens without any fault on his 
part but during an extended journey outside the terms of the loan ? 
Many of the American cases impose strict liability in these cireum- 
stances.! Similarly in Bringloe v. Morrice? the loan of a horse to the 
defendant was held not to entitle him to allow his servant to ride. 
But where a horse is for sale and the intending purchaser is given 
permission to try it, he may put a skilled horseman on it in order to 
test its points.* 


Duty or LENDER. 


Coleridge J. points out that there is surprisingly little authority 
on this point.4 The learned Judge considered that the borrower must 
be responsible for defects in the chattel with reference to the use for 
which he knows the loan is accepted, of which he is aware and owing 
to which the borrower is injured. Thus the owner of a vicious horse 
would be liable for injury to a borrower caused by the vice of the horse, 
if the lender knew of the character of the animal and neglected to 
warn the borrower. There must be knowledge of the defect ; it is not 
enough that the lender, if he had exercised reasonable care would have 
known of the defect—even gross negligence is not sufficient.® 


Works, VI, 641. 
Works, VI, 644. 
9. op. eit., 646. 


t 
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GRATUITOUS CARRIAGE. 


Sir William Jones regarded this as a species of mandate, but he 
distinguished it from other mandates so far as the duty of care was 
concerned. In the absence of a special agreement, one engaging in 
gratuitous carriage is responsible only for gross neglect——in other words 
he regarded the rules of gratuitous deposit as applying. Modern cases, 
however, have rejected this view. At any rate where the active duty 
of driving a vehicle is concerned, it is accepted that the duty is one of 
reasonable care.6 However, a decision of the Judicial Committee in 
1869 treated the carriage of a person as the performance of a gratuitous 
service and held that plaintiff must prove gross negligence before he can 
recover.’ Presumably the J.C. would have applied the same rule to 
the carriage of goods—which alone is relevant so far as bailment is 
concerned. The C.A. in 1941 treated it as beyond question that the 
defendant must drive with reasonable care. But Goddard L.J. thought 
that there was no active duty to take reasonable steps to see that the 
vehicle was reasonably safe, and he regarded this as the gist of the 
decision of the Judicial Committee,* although undoubtedly the decision 
goes further than that. Here again we find that there is doubt con- 
cerning the correct rule to be applied. 


CONCLUSION. 


Although the law cannot be regarded as by any means clear there 
are definite traces that many of the ancient Roman principles still 
affect our modern law of gratuitous bailment—a striking instance 
of the continuity in development of some parts of our law. But the 
present confusion illustrates also that mere continuity is not enough 
where there are two inconsistent trends in the law, clarity cannot result 
until one gains the ascendancy. In gratuitous bailment the law is still 
fluid and not sufficient cases seem to reach the Courts to enable it to 
be made more definite. 


G. W. PATON. 


6. Harris v. Perry & Co. [1903] 2 K.B. 219 
7. Moffatt v. Bateman, L.R. 3 P.C. 115. 
Haseldine v. Daw [1941] 2 K.B., at p. 373 


THE LIMITATION OF A TERM OF YEARS 


In Lace v. Chantler ({1944] 1 K.B. 368) the Court of Appeal gave an 
important decision on the law governing the method by which the 
duration of a term of years may be fixed. A dwelling-house was let 
for the duration of the war at a weekly rent, and the Court held that 
the agreement was ineffective, on the ground that at the time when 
the lease took effect the term was uncertain. Consequently the 
relationship between the parties had to be ascertained, not on the 
basis of the agreement, but on the basis that the tenant was in occupation 
and paying a weekly rent, so that she held a weekly tenancy. 


Lord Greene M.R. who delivered the principal judgment did not 
cite the authorities on this matter but quoted a passage in Foa’s 
‘Landlord and Tenant” (6th ed., p. 115) which he regarded as 
correctly stating the law : 

“The habendum in a lease must point out the period during which the enjoyment 
of the premises is to be had ; so that the duration, as well as the commencement 
of the term must be stated. The certainty of a lease as to its continuance must be 
ascertainable either by the express limitation of the parties at the time the lease 
is made, or by reference to some collateral act which may, with equal certainty, 
measure the continuance of it, otherwise it is void. If the term be fixed by reference 
to some collateral matter, such matter must either be itself certain (e.g. a demise 
to hold for ‘ as many years as A. has in the manor of B.’), or capable before the lease 
takes effect of being rendered so (e.g. for * as many years as C. shall name’). Con- 
sequently, a lease to endure for * as many years as A. shall live,’ or * as the coverture 
between B. and C. shall continue,’ would not be good as a lease for years, although 
the same results may be achieved in another way by making the demise for a fixed 
number (ninety-nine for instance) of years determinable upon A.’s death, or the 
dissolution of the coverture between B. and C.”’ 


The broad principle established by this decision would appear 
to be that a term of years must be limited as to its duration in such a 
manner that at the time when the lease takes effect the parties must 
know how many years, months, weeks, or days it will continue ; that 
is to say, its duration must be fixed by provision that can be related 
to the calendar and cannot be fixed by reference to some event the date 
of occurrence of which cannot be foreseen. 


The purpose of this article is to suggest firstly that the rule laid 
down is not a good rule, and secondly that the authorities on the point, 
although they favour the decision actually made, are not such as 
absolutely to constrain a superior Court to decide thus. 


Terms of years were originally recognised only as contracts, and 
throughout their history the Courts have recognised the strong con- 
tractual element in them and have allowed parties considerable latitude 
in defining the terms on which the tenancy may exist. As Lord 
Kenyon, C.J., said in Goodwright v. Richardson (3 'T.R. 463) ** In these 
cases the intention of the parties ought to prevail if it be not contrary 
to law.’ If parties find it convenient to create a tenancy the precise 
duration of which cannot be forecast, the law should not frustrate 
their intention unless general considerations of policy stand in the way. 
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In the ease of leases to terminate on an event of uncertain date, no 
such considerations operate, and in fact, by the use of appropriate 
words, such leases can legally be created. Thus, if the parties in Lace 
v. Chantler had agreed to a lease © for 99 vears if the war shall so long 
last,’ their intention would have been carried into legal effect. In 
this case the agreement failed because of what was no more than a 
legal technicality. A technical rule having this effect is not, it is sub- 
mitted, a good rule to maintain. If it is well established it should be 
altered by statute. 


In the second place, it is submitted, the maintenance of such a rule 
is not required by the broad principles of the existing law of real property 
and chattels real. The common law recognises two main classes of 
estates in land—freehold estates, the duration of which is measured 
by a life or lives or series of lives, and estates of a chattel quality, the 
duration of which is measured otherwise than by reference to a life 
or lives or series of lives. The largest estate recognised at common law 
is the fee simple, and no other estate can be created which cannot be 
created out of a fee simple. It is true that the law presumes that a fee 
simple will last for ever (Challis on ‘ Real Property,” 3rd ed., p. 220), 
but in fact it recognises that it may not ; and consequently a perpetual 
interest cannot be created out of a fee simple. Thus the common law 
does not recognise perpetual leases (see Say v. Smith, 1 Plowd. 269, 273 ; 
Sevenoaks, Maidstone, & Tunbridge Rly. Co. v. London, Chatham, & 
Dover Rly. Co., 11 Ch. D. 625, 635): and the same objection exists to 

lease that is limited so as to terminate on an event that may never 
occur. 


Indeed, in early times the only estates that the common law 
would recognise were freehold estates measured by reference to lives. 
Then when, at the close of the middle ages, terms of years were recog- 
nised as estates in land (though as chattel interests only) the question 
arose how the duration of these estates might be limited. Now so 
long as arbitrary restrictions were not to be imposed, and as far as 
possible the desires of the parties were to be effectuated, there was no 
existing principle of law, it is submitted, that stood in the way of any 
kind of term being created so long as it was not a term that by possi- 
bility might endure for ever. So long as the estate had a terminus 
clearly ascertainable by the parties, there was no valid objection to 
any period being chosen that the parties sought fit to adopt, whether 
the period was fixed by reference to the calendar or by reference to an 
event certain to occur, but uncertain as to its date. 


The rule in fact laid down was that set out in Plowden’s Report of 


Say v. Smith (1 Plowd. 269) in the sixth year of Elizabeth’s reign. In 
this case A. leased land to X. for ten years, and further covenanted 
that if “at the end and term of every ten years from thence next 
following ” S. his heirs or assigns should pay to A. or his assigns ten 
thousand tiles, then X. his heirs or assigns should have a perpetual 
demise of the land from ten years to ten years continually. X. paid 
the tiles a the end of several periods of ten years. It was held that the 
further lease beyond the first ten vears could never commence, because, 
according to the words used, the payment of tiles was not to be made 
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until every ten years had passed, i.e. until the end of the world ; so that 
the condition precedent to the lease could never be fulfilled. 


When a court is ready to defeat the intention of parties by this 
sort of logic-chopping in the construction of a deed, its capacity also 
to lay down a rule of law valid for modern times may perhaps be 
doubted. A more substantial objection raised was that the lease was 
in perpetuity, though at the present day it would probably be upheld 
as a perpetually renewable lease. 

The rule laid down by the Court was as follows : 

* Every contract sufficient to make a lease for years ought to have certainty 

in three limitations, viz. in the commencement of the term, in the continuance of it, 
and in the end of it : so that all these ought to be known at the commencement of 
the lease, and words in a lease, which don’t make this appear, are but babble, as 
Brown said. And these three are in effect but one matter, shewing the certainty of 
the time for which the lessee shall have the land, and if any of these fail, it is not a 
good lease, for then there wants certainty.” 
This rule is adopted in the leading authorities where the matter is 
discussed, such as Coke on Littleton (458), Sheppard’s Touchstone 
(272), and the article on Leases and Terms for Years in Bacon’s 
Abridgement (Tit. Leases (L.)). The article in Bacon’s .1bridgement 
is considered to be the work of Chief Baron Gilbert and is generally 
recognised as being of great authority. 

Now it might be thought that the certainty required by the rule 
as stated above is certainty as to the dates of the beginning and the 
ending of the lease, and so certainty as to the number of years, efe. 
for which the lease is to endure ; but as regards the date of commence- 
ment this is not so. Thus in The Bishop of Bath’s Case (6 Co. Rep. 
34. b.) a lease was limited to commence on the termination of a prior 
lease by re-entry on the death of the tenant or following surrender 
or forfeiture, and it was held that the second lease might validly 
commence on such re-entry. The authorities mentioned above contain 
other examples of leases validly created to commence at a date not 
certainly ascertained at the time of the agreement. 

As to certainty of duration, the important question is whether the 
duration must be certain in the sense that it must be known for how 
many years the term will last, or whether no more is necessary than 
that the term will certainly terminate and that the fact and date of 
termination will be certainly ascertainable by the parties when the 
time comes. In The Bishop of Bath’s Case (supra) the statement is 
made that as to a lease “ the continuance of it ought to be certain ; 
but that is to be intended either when the term is made certain by 
express numbering of years, or by ae to a —_ or by 
reducing it to a certainty by matter ex post facto, or by construction 
in law, by express limitation.’ As illustrating reference to a certainty 
it is stated that a lease until a child en ventre sa mere shall come of 
full age is void, and the explanation given in Bacon's Abridgement 
(Tit. Leases (L. 3)), slightly extending that given in the case cited, 
is that “it is uncertain when or whether ever the son will be born, and, 
consequently, the beginning, continuance, and ending of this lease is 
uncertain.” But in a footnote to Atherley’s edition of Sheppard's 


Touchstone a suggestion is made that since a child en ventre sa mere is 
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now considered to be a person in esse (see Woodford v. Thellusson, 
4 Ves. 322, 334), such a lease would be good. Another illustration 


given in The Bishop of Bath's Case is a lease during the minority of 


I.G. who is of the age of ten years, which is a good lease for eleven years 
if I.G. shall so long live. In fact it is a lease for an uncertain period, 
for I.G. may die before twenty-one and his minority continues only 
during his life. Again a lease until £21 shall be made of a rent of £1 
per annum is said to be a good lease, but a lease until £21 shall be made 
of the profits of land, presently worth £1 per annum, is void, “ for it is 
not certain that the land shall be every year of one annual value.” 
But the real objection in the second case is that the estate intended to 
be created is more properly construed as a determinable life estate, 
and that with livery of seisin such a life estate would arise. See Co. 
Litt. 42. a. 


In Coke on Littleton (45. b.) it is said that “if the parson of D. 
make a lease of his glebe for so many yeares as he shall be parson there, 
this cannot be made certaine by any meanes, for nothing is more 
uncertaine than the time of death.” This explanation involves un- 
equivocally the proposition that the date of termination may not depend 
on an event of uncertain date. But the same decision can be justified 
on other grounds ; for such a lease, if accompanied by livery of seisin, 
would appear to create an estate for the life of the lessor (see Bae. 
Abrid. Tit. Leases (L. 2.)); and it would be a reasonable rule that a 
limitation capable of taking effect as an estate for life should not, in 
the absence of livery of seisin, be held valid as a term of years. Similarly 
the objection taken in Bacon’s Abridgement to a lease during the 
coverture between A. and B. is most strongly supported by the con- 
sideration that, in the days before divorce was recognised, this was a 
lease for joint lives, and thus, being a freehold estate, should have 
been created by livery of seisin. 


It seems to the writer that the problem that arose in the sixteenth 
century, when terms of years acquired the full status of an estate in 
land, was to find a test to distinguish between those estates which, 
being frechold estates, required livery of seisin for their creation, and 
those which, being of chattel quality, could be created by agreement. 
A distinguishing mark of freehold estates was the indefiniteness of their 
duration, so that it was natural to suggest, as the test, that a chattel 
estate must differ by being of definite duration, especially as Bracton 
had made this distinction : ** If moreover a gift be made for a term of 
years, though of exceeding length—longer than the life of man 
nevertheless this will not give the donee a freehold, since a term of 
years is fixed and ascertained, and the limit of life is uncertain, and 
because, although nothing is more certain than death, nothing is more 


uncertain than the time of death ” (translation from Digby, Histcry of 


the Law of Real Preperty, 7th ed., p. 179). Moreover the cases that 
arose, where not objectionable as involving a perpetuity, were cases 
in which the interest sought to be created was in effect an estate for 


life. 


If this is what lies behind the rule, then the rule, it is suggested, 
does not adequately meet the problem, for it overlooks the case in which 
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it is sought to create a term of uncertain duration that is not de- 
terminable with a life. Bracton’s statement, it is submitted, should 
not carry much weight, since in his day terms of years were not even 
treated as estates; and the authority of sixteenth and seventeenth 
century decisions is also limited by the undeveloped state of the law 
then, and by a difference of attitude, already illustrated, in regard to 
legal technicalities and the desirability of effectuating a reasonable 
intention of the parties. 


A better rule, it is submitted, would be that chattel estates may be 
created in land to endure until the occurrence of an event of uncertain 
date, provided that according to the ordinary course of nature or of 
human affairs the event will certainly occur, and provided at the same 
time that the term thus limited is not one approximating to any type 
of freehold estate. It may be noted that a chattel estate of this type 
has long been allowed if created by will, viz. a devise to the executors 
until the testator’s debts are paid (see Co. Litt. 42. a. ; 8 Co. Rep. 96. a.) ; 
but this has depended on the effect of the Statute of Wills, and a similar 
limitation in a conveyance inter vives would have created a freehold 
estate (8 Co. Rep 96 a ), ¢.e. a determinable life estate. If the principle 
urged here were accepted the courts perhaps might be less anxious to 
consider such interests as freehold estates when a different intention 
appeared. 


The authorities no doubt are opposed to the argument of this 
article and the question is whether the rule discussed is too long 
established to be upset. It is to be observed, however, that to refuse 
to follow the old rule would cause no hardship ; and that, for the reasons 
already indicated, the authority of the old cases and text-writers is 
limited. Therefore, it is submitted, it is open to a superior court to 
lay down a rule, consistent with fundamental common law principles, 
which effectuates an intention to which there is no valid objection, 
and which gets rid of a technicality that disfigures the law. 


W. N. HARRISON. 
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MAJOR-GENERAL GORDON BENNETT FROM SINGAPORE. 
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The significance (if any) to be attached to whether the Bukit 
Timah memorandum was a “ capitulation” or not, and whether 
the surrender was conditional or unconditional. 


(6) Determination of the moment at which General Percival’s 
surrender took place, and his troops became prisoners of war. 

(7) The attitude of international law towards the national duty of 
prisoners of war to attempt to escape. 

(8) Doubts as to the validity of the Royal Commissioner’s view that 
after troops have capitulated they may for an interim period of 
indefinite duration cease to be combatants without becoming 
prisoners of war. 

(9) The very limited nature of General Percival’s authority to issue 
orders to General Bennett and the A..F. (Malaya); and the 
validity of General Bennett’s actions judged by the rules of 
Australian military law. 


(10) Summary. 


(1) INTRODUCTION. 


On 15th February, 1942, during the Second World War, Major- 
General Gordon Bennett escaped from the Japanese on Singapore 
Island. A Report made at the end of 1945 by a Royal Commissioner 
appointed to inquire into the circumstances of his escape, raises 
important issues of international and military law. 


General Bennett's good faith, courage, patriotism and devotion 
to duty were established to the satisfaction of the Royal Commissioner, 
who nevertheless was of opinion that the General had made a mis- 
calculation as to the time at which a duty to escape lay on him as a 
soldier. 


The views of the Royal Commissioner are not res judicata and 
have no binding force, but public and even military opinion might 
regard them as such. The better view, however, seems to be that 
General Bennett did not make a miscalculation as to the time his duty 
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to escape arose ; and that the opinions enunciated by the Royal Com- 
missioner have dangerous implications which might nullify certain of 
the safeguards embodied in the Prisoners of War Convention and the 
1907 Hague Convention. 


A soldier is taught to fight and, if captured or surrendered and 
therefore temporarily unable to fight any longer, to escape in order 
to be able to fight again some other day. If that honourable code is 
to lose its simplicity in a maze of legal subtlety, Australian soldiers 
will remember the alleged miscalculation made by General Bennett 
and hesitate in the early stages of capture or surrender, which, in the 
past, soldiers have always been advised is often the best time to attempt 
to escape. 


The possibility of a courageous soldier being exposed to criticism 
and even punishment for making an alleged miscalculation of this kind 
points to the necessity of issuing clear instructions to all Australian 
soldiers in the future as to the governing circumstances and the precise 
time at which their duty to escape will arise. There is something 
wrong with the system if the allocation of praise or punishment to a 
soldier for escaping, often on a sudden opportunity, usually in cir- 
cumstances of great stress and strain, continues to depend upon legal 
points of great subtlety, which he cannot be expected to comprehend 
and about which legal experts themselves may differ profoundly, 
rather than upon the soldier’s good faith and honest and faithful 
performance of what he conceives to be his duty to his country. 


In an attempt to clarify the legal issues and reveal the necessity 
of issuing an unequivocal instruction to all Australian military personnel, 
it is proposed to discuss herein the circumstances of General Bennett's 
escape, and the terms of the Royal Commissioner's Report, in the 
light of relevant rules of international and military law. 


(2) Tuk SURRENDER AGREED UPON AT Bukit Timan, AND THE DE- 
PARTURE OF GENERAL BENNETT FOR AUSTRALIA. 


On 7th December, 1941, Japan commenced a war of aggression 
against the United States of America, the United Kingdom, Australia 
and other nations. Japanese armed forces invaded Malaya, and 
ultimately invested and captured Singapore. 


The British, Australian, Indian and colonial armed forces assigned 
to the defence of Malaya and Singapore were under the operational 
command of a British officer, Lieutenant-General Percival. Included 
was the Australian Imperial Force in Malaya, consisting of two infantry 
brigades and ancillary troops, under the command of Major-General 
H. Gordon Bennett, C.B., C.M.G., D.S.O. On 8th February, 1942, 
Japanese armed forces, having already besieged on Singapore Island 
the remnants of General Percival’s forces, themselves landed on the 
island. Lack of arms, ammunition and other supplies ; serious losses 
of combatant troops during the fighting in Malaya; the loss or with- 
drawal of all available British aircraft ; the plight of three-quarters of 
a million civilians in the City of Singapore without protection from 
Japanese bombing, without reserves of food or water and without 
adequate hospital services; were factors which made surrender in- 
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evitable. There was no relieving force which could be sent soon enough 


to their aid, and no hope of withdrawing the besieged troops from the 
island. ! 


In these circumstances, General Percival during the afternoon of 


15th February, 1942, at gan Timah near the City of Singapore, 
agreed to surrender to the Japanese all the 
under his command. The Japanese insisted on his agreeing to un- 
conditional surrender, and on his signing a memorandum previously 
drawn up by them and of which they kept the only copy. From 
memory, General Percival thinks it contained the following provisions, 
but is not certain as to all details : 


(a) There must be an unconditional surrender of 
navy and air force) in the Singapore area. 


arms and armed forces 


all military forces (army, 


(6b) Hostilities to cease at 2030 hours British time. 


(c) All troops to remain in positions occupied at the time of cessation of hostilities 
pending further orders. 


(d) All weapons, military equipment, ships, aeroplanes and secret documents 

to be handed over to the Japanese Army intact. 

(e) In order to prevent looting and other disorders in Singapore Town during 

the temporary withdrawal of all armed forces, a force of 1,000 British armed 

men to be left temporarily in the Town Area until relieved by the Japanese. 

Believing that an unconditional surrender had taken place at 
2030 hours on 15th February, 1942, General Bennett after 2030 hours 
handed over to his senior brigadier his command of the Australian 
Imperial Force (Malaya), and at 2200 hours left his headquarters in 
company with two of his officers, sailed through enemy waters to 
Sumatra in a junk which they found by chance, eventually reached 


Australia, and immediately reported to the Minister for the Army. 


He was subsequently appointed to command the Third Australian 


Corps of the Australian Military Forces, located in Western Australia, 
and was promoted to the rank of lieutenant-general. 


General Bennett's escape to Australia aroused considerable interest, 
and some controversy, throughout the world. In 1945 the Australian 
Commonwealth Government appointed Mr. Justice Ligertwood of the 
Supreme Court of South Australia to sit as a Royal Commission to 
inquire into his leaving Singapore. The Royal Commissioner’s Report, 
dated 27th December, 1945, contained findings as to the circumstances 
of the escape, and the legal nature and effect of the surrender signed by 
General Percival. It is in consequence an important document in the 
field of international law. 


General Bennett’s bravery, proved many times in the course of 
two wars, his unremitting devotion to duty and acceptance of personal 
risks in the most advanced operationa! areas throughout the Malayan 
and Singapore campaigns right up to the moment hostilities ceased, 
convinced Mr. Justice Lige rtwood of his personal courage. Mr. Justice 
Ligertwood further held, without any equivocation, that the escape was 
a hazardous enterprise, and that General Bennett had not been actuated 


1. Few of the 100 officers and men selected on 13th February to attempt to get away from the 


Island succeeded in getting through the Japanese besiegers. Authoritative accounts of the 
events leading up to the surrender are to be found in Lieutenant-General A. E. Percival’s 
, to 15th February, 
, and in Lieutenant-General H. Gordon 


Despatch on the Operations of Malaya Command, from 8th December, 1941 
1942, (The London Gazette of 20th February, 19438) 
Bennett’s Why Singapore Fell. 
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by a desire to secure his own safety, but had acted from a sense of high 
patriotism and according to what he conceived to be his duty to his 
country : 

‘General Bennett was the first Australian General to meet the Japanese in 
battle in jungle conditions. He acquired valuable information and experience in 
Malaya relating to Japanese strategy and tactics and evolved successful counter 
measures. He genuinely believed that Australia was in peril and that it was of vital 
importance to the safety of the country that he should return to take a leading part 
in its defence. . . . He did bring back valuable information to Australia which was 
used in the training of the A.I.F. in jungle warfare. His decision to escape was 
inspired by patriotism and by the belief that he was acting in the best interests of 
his country. . . . [ am fully convinced of General Bennett’s good faith.” 

Nevertheless, Mr. Justice Ligertwood decided that, by performing 
what was beyond all dispute a high and patriotic service to his country, 
General Bennett had committed an infraction of the rules of inter- 
national law. He based this decision upon a finding that at the time 
of his escape General Bennett was not under a duty to escape : 

‘* Having regard to the terms of the capitulation I find that General Bennett 
was not justified in relinquishing his command and leaving Singapore. . . . He 
genuinely, but in my opinion mistakenly, believed that immediately upon the 
cessation of hostilities, the whole of the British Forces on Singapore Island had been 
surrendered to the Japanese and that he was a prisoner of war under a duty to escape 
if he could. He genuinely, but in my opinion mistakenly, believed that the term 
of the Cease Fire Order requiring the troops to remain in their positions was a 
Japanese order directed to prisoners of war and one which he was in duty bound to 
disregard if he saw the opportunity of escaping.” 

The question at issue at the Inquiry was, whether at 2200 hours 
on 15th February, 1942, General Bennett, in virtue of his being a 
member of General Percival’s forces, had a right or was under a duty to 

‘escape.’ The answer to this question was considered by the Royal 
Commissioner to depend upon the day and hour at which the surrender 
took place, and whether the Bukit Timah memorandum was or was not 
a “ capitulation ” within the meaning of the 1907 Hague Convention. 
These points will be fully discussed in this Paper. 


(3) THe NATURE OF A ‘CAPITULATION ”’. 

At the Inquiry considerable importance was attached to whether 
the Bukit Timah memorandum was or was not a “ capitulation ” 
within the meaning of the International Convention concerning the 


Laws and Customs of War on Land, signed at The Hague on 18th 
October, 1907. 


The distinction between such a * capitulation on the one hand, 
and an “unconditional surrender” or a “simple surrender” on the other, 
is not completely free from doubt. 

Article XXXV of that Convention deals with “ capitulations,” 
but does not embody any definition of a * capitulation.” 

Many leading British writers seem to regard a * capitulation ” as 
a formal surrender of some place, such as a fortress, and, oftentimes, of 
its defenders also, on condition that such defenders receive from the 
enemy the benefit of certain concessions to which, in the absence of an 
express grant from the enemy, they are not entitled at international 
law. Pitt-Cobbett was emphatic: “‘ A capitulation is an agreement 
for the surrender of an entire army, a body of troops, or a fortress, 
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upon conditions.”2  Hall,* usually regarded as having the orthodox 
British attitude towards most points of international law, is similarly 
unequivocal : 

* A capitulation is an agreement under which a body of troops or a naval force 
surrenders upon conditions. The arrangement is a bargain. . . . Capitulations 
vary greatly in their conditions, according to the amount of the generosity shown by 
the victors, and more frequently according to the extent to which the power of the 
surrendering force to prolong resistance enables it to secure favourable terms. The 
force surrendering may become prisoners of war, certain indulgences only being 
promised to it or to the inhabitants of a place falling by its surrender into the hands 
of the victors ; as when the right of being released on parole is reserved to such 
ofiicers as choose to receive their personal freedom, or when provision is made for 
the security of privileges of the inhabitants during the continuance of hostilities. 
Under more honourable forms of capitulation the garrison of a besieged fortress 
marches out with the honours of war, leaving the place and the warlike material 
contained in it in the hands of the enemy, but itself proceeding to the nearest posts 
of its own army: or a portion of territory and the magazines within it are yielded 
on condition of the force holding it being sent home with or without arms, and 
subject to or free from an engagement not to serve for the remainder of the war.” 

This view that a * capitulation ” is the antithesis of an uncondi- 
tional surrender would seem prima facie sound. Even the dictionaries 
define ** to capitulate ~~ as meaning to surrender conditionally. 


Nevertheless, passages are to be found to support the contention 
that an unconditional surrender may be a “ capitulation.”” Thus, the 
1941 Australian Edition of the Manual of Military Law* defines 
‘ capitulations ~ as ** agreements entered into between the commanders 
of armed forces of belligerents concerning the terms of surrender of 
a body of troops, a fortress, or other defended place or of a particular 
district of the theatre of war. . . . In the terms of a capitulation the 
fate of the capitulating troops or of the surrendered fortress may be 
settled in the most varied manner, from unconditional surrender? to 
mere evacuation of territory under honourable conditions.” 


Oppenheim® drew a distinction between ‘ simple surrenders ’ 
and “ capitulations “: * If one or more soldiers lay down their arms 
and surrender, or if a fortress or a man-of-war surrenders without making 
any terms whatever, there is no capitulation, for a capitulation is a 
convention stipulating special terms of surrender.” This distinction 
is consistent with the idea that “ capitulations ” are conditional 
surrenders and “simple surrenders ~~ are unconditional surrenders ; 
and Oppenheim said nothing which expressly contradicts this inter- 
pretation.‘ 


Although the Manual of Military Law and some text-writers 
consider that a capitulation may provide for either an unconditional 
or conditional surrender, they do not say that a capitulation can 
validly include any * condition ~ purporting to deprive the vanquished 


Leading Cases on International Law (4th ed.), Vol. Il, at p. 148. 

International Law (sth ed.), at pp. 665-666. 

Chapter XIV, paragraphs 301 and 314. 

Bonfils (International Law, section 1259) adopts the view that a capitulation may embody 
either an unconditional or conditional surrender, provided that the force which capitulates 
is completely surrounded, and Dr. J. M. Spaight (War Rights on Land (1st ed., 1919), p. 249) 
quotes with approval the definition formulated by Bonfils. 


6. International Law (6th ed.), Vol. IL, pp. 430-433. 
See also the 1941 Australian Edition of the Manual of Military Law, Chapter XIV, paragraph 
311, 
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Legal Aspects of Departure of Maj.-Gen. Bennett from Singapore 39 


of those basic legal rights and privileges to which all surrendering 
troops are entitled. 

An instrument of surrender may possibly contain three different 
kinds of clauses: (i) Clauses expressly embodying directions to the 
vanquished to do what, even were these clauses omitted, the victor 
could lawfully require the vanquished to do. (ii) Clauses unlawfully, 
and therefore impotently, purporting to deprive the vanquished either 
directly or indirectly, of the status, rights or privileges to which they 
are entitled in law. (iii) Clauses granting to the vanquished some 
boon, privilege, advantage or indulgence which international law does 
not oblige a victor to grant to the vanquished, but which for some 
reason the victor agrees to concede in the particular case. (When the 
vanquished become prisoners of war, the victor must scrupulously 
observe this promise, and must not seek an excuse for violating it). 


Inclusion in an instrument of surrender of clauses of the first and 
second kinds will not convert an unconditional surrender into a con- 
ditional surrender, because they cannot have any effect other than a 
simple or unconditional surrender would have. If the distinction 
between conditional and unconditional surrenders is to have any real 
significance, it seems necessary to define a conditional surrender as one 
resulting from a capitulation containing a clause or clauses of the 
third kind. 

Therefore, the only substantial difference in effect between con- 
ditional and unconditional surrender is that in a conditional capitulation 
the victor formally grants additional benefits and privileges, without 
abrogating any right or privilege conferred by international law on all 
who surrender (whether conditionally or unconditionally). In law, no 
conditional surrender can be less advantageous to the vanquished 
than is unconditional surrender. 


(4) THe Royan COMMISSIONER'S CLASSIFICATION OF THE Bukit TiIMAu 
MEMORANDUM AS A CAPITULATION, 


The Royal Commissioner came to the conclusion that the Bukit 
Timah memorandum was a “ capitulation,” but his Report leaves 
some doubt as to his opinion concerning the kind of arrangement it 
embodied. 


It is not entirely clear whether Mr. Justice Ligertwood held that 
the Bukit Timah memorandum was an agreement for conditional 
surrender and therefore a ~ capitulation,” or, because it was formally 
concluded by the respective military commanders, that it was a 
‘capitulation ” despite the fact that it was an agreement for un- 
conditional surrender. 

The first possible interpretation’ of his Report would seem not 
to correspond to the facts. It would seem clear beyond reasonable 
doubt that the surrender was unconditional, not conditional. The 


8. “* The Japanese were in the position . . . to compel the surrender of the individual soldiers 
by force of arms. Instead of pursuing this course they accepted an offer of capitulation from 
General Percival.” However, international law imposes upon a belligerent a duty to accept 


any unconditional surrender and forbids the killing of persons who so surrender. It would 
therefore have been pointless for the Japanese to refuse General Percival’s offer of uncon- 
ditional surrender unless they had decided, contrary to the rules of international law, to put 
the latter’s forces to death despite their willingness to surrender unconditionally. 
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Bukit Timah memorandum expressly declares that the surrender was 
unconditional. Even had it not, the simple military facts of the situation 
permit of no other interpretation. To indulge in ex post facto legal 
subtleties would increase the possibility of error. There has never been 
any doubt that the surrenders made by German commanders in Europe 
and Japanese commanders in the Pacific Ocean area terminating 
hostilities in the Second World War were unconditional surrenders, 
yet they were evidenced by written instruments substantially identical 
in contents with that General Percival signed on 15th February, 1942. 
An opinion that the memorandum of unconditional surrender signed 
by General Percival at Bukit Timah on 15th February, 1942, was a 
‘capitulation ’’ on terms or conditions, cannot be justified any more 
than a similar opinion concerning the instruments? of unconditional 
surrender of German and Italian armed forces signed by Axis com- 
manders at Casserta on 2nd May, at Luneburg Heath on 4th May, at 
Rheims on 8th May, and at Berlin on 9th May, 1945. 


The second possible interpretation of his Report is that the Royal 
Commissioner was of opinion that the Bukit Timah memorandum 
was a “capitulation” in the nature of an unconditional surrender ; 
but an unconditional surrender to occur, not when hostilities ceased, 
but at an indeterminate future time. The validity and effect of this 
second interpretation is discussed under heading (8) of this Paper. 


(5) THe SIGNIFICANCE (IF ANY) TO BE ATTACHED TO WHETHER THE 
Bukit TimAH MEMORANDUM WAS A “*‘ CAPITULATION *” OR NOT, 
AND WHETHER THE SURRENDER WAS CONDITIONAL OR UN- 
CONDITIONAL. 


If the Bukit Timah memorandum was a * capitulation,”’ the follow- 
ing provisions of Article XXXV of the 1907 Hague Convention are 
applicable to it : 

** Capitulations agreed upon between the Contracting Parties must be in accord- 
ance with the rules of military honour. When once settled, they must be scrupulously 
observed by both the Parties.” 

Mr. Justice Ligertwood seems to have interpreted Article XXXV 
to mean that, if a victor insists on a ** capitulation ” containing clauses 
the direct or indirect result of which will be to deprive the vanquished 
of the benefit of international law rules evolved to protect vanquished 
from victor in just such circumstances, these dictated clauses will be 
legally effective to deprive the vanquished of legal safeguards which, 
had they surrendered unconditionally, would have protected them. 
A victor could thus make lawful what otherwise would be unlawful, 
by compelling his enemies when completely at his mercy to sign away 
their legal rights. This would make a farce of the international laws 
of war. 

The signatories of the 1907 Hague Convention who insisted that 
eapitulations must not embody any provision contrary to the rules 
of military honour, obviously regarded as unchallengeable that 
capitulations—which are, merely, military contracts—must not embody 


9. See (1945) 39 American Journal of International Law, Supplement of Documents, pp. 168-178 ; 
Law Reports of Trials of War Criminals, Vol. 1, p. 57 (H.M.S.O., 1947). 
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any provision contrary to international law. One of the basic rules of 
military honour must necessarily be strict observance of international 
law. 

If this be so, as seems beyond doubt, a capitulation is invalid to the 
extent that any provision in it directly infringes or would have the 
effect of circumventing by indirect means the conventional or customary 
rules of international law (including those governing escapes of prisoners 
of war); and the terms of every capitulation should, if possible, be 
interpreted so as not to infringe or circumvent these rules. Contracts 
cannot repeal the law. 

An express clause in the Bukit Timah memorandum forbidding 
the escape of members of General Percival’s forces after surrender 
would have been illegal and inoperative ; and no implied provision to 
the same effect could have any operative validity. Any ambiguous 
clause in it should not be interpreted as prohibiting escape after 
surrender, because that would render the clause illegal and therefore 
inoperative. Any clause would likewise be illegal and inoperative if, 
by means of a trick, its effect were to circumvent and evade the inter- 
national law rules concerning escapes by depriving the vanquished of 
liberty and at the same time postponing their acquisition of the status 
of prisoners of war. 

The Bukit Timah memorandum did not contain any clause- 
expressly prohibiting escape ; and it seems the better view that no such 
prohibition should be implied. However, Mr. Justice Ligertwood was 
of opinion that an inference! could and should be drawn from one of 
its clauses that no soldier under General Percival’s command was to 
escape. So interpreted, the clause would appear to be illegal and 
inoperative ; and the better course would surely be to assume that 
that clause was not intended to infringe or indirectly circumvent the 
law governing escapes. 

The clause in question prescribed that General Percival’s troops 
were to remain in positions occupied at the time hostilities ceased, 
‘* pending further [Japanese] orders.”” Even in the absence of such a 
clause, troops surrendering unconditionally are obliged to remain 
wherever their captor directs, until he directs them to go somewhere 
else ; but international law rules (including those concerning escapes) 
are not abrogated by such orders. The clause to which Mr. Justice 
Ligertwood pointed was really a Japanese order (put into writing and 
issued in advance of the surrender), which they were lawfully entitled 
to issue to any surrendering troops concerning movement subsequent 
to the moment of surrender, and which they could lawfully have issued 
whether such clause had or had not been inserted in the memorandum. 

This clause is in substance identical with a provision in the 
instrument of unconditional surrender of all German forces, signed at 


10. If it is kept in mind that General Percival kept no copy of the instrument of surrender and 
that therefore no reliance can be placed upon the precise words, as distinct from the general 
sense, of General Percival’s version of what it contained, it is apparent Mr. Justice Ligertwood 
ran a substantial risk in drawing an inference, based on words of ambiguous meaning in General 
Percival’s unverified version, that the Japanese had included a clause infringing or indirectly 
circumventing the law as to escapes ; especially as the alternative interpretation is in accord 
with international law and military practice. In his Despatch, Lieutenant-General Percival 
says, ** The actual terms of surrender cannot . . . be recorded accurately.’’ He then goes on 
to enumerate what he recollected of ‘‘ the main conditions,’’ as reprinted earlier in this Paper, 
remarking that they were accurate only “‘ as far as my memory goes.”’ 
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Berlin on 9th May, 1945, prescribing ** all forces under German control 
: } g 


to cease active operations at 23.01 hours . . . on May 8th, 1945, to 
remain in the positions occupied at that time and to disarm com- 
pletely.” Mr. Justice Ligertwood appears to have decided that the 


Bukit Timah memorandum ‘was not an ordinary instrument of un- 
conditional surrender, whereas, had reference been made to the 1945 
European instruments of unconditional surrender, its true nature as a 
similar instrument would have become apparent. 

The Scuttled U-Boats Case'° establishes that, in interpreting 
instruments of surrender, the moment hostilities cease is to be regarded 
as the moment of surrender. That case also establishes that at that 
moment personnel and material pass under the victor’s control, without 
his first having to put personnel behind barbed wires or material in the 
physical custody of his troops. Even in the absence of an express 
provision, customary law operates to vest automatically in the victor 
control of all material and personnel of the surrendering forces as 
from that moment, except to the extent the * capitulation” may 
expressly grant any special privileges or advantages to the vanquished. 

The Scuttied U-Boats Case decided how unqualified in nature was 
the transfer of control of material at the moment of surrender ; but 
international law differentiates between the unqualified control of 
‘material and the qualified control of personnel. International law 
insists on strict performance of the terms of surrender whether they 
relate to material or personnel, but only to the extent that such terms 
do not infringe or circumvent international law ; and there are inter- 
national law rules (including those concerning escape) which modify 
the operation of Article XX XV in its application to personnel. 

At the moment when resistance ceases and the power of control 
passes, the victor comes under a binding obligation to accord to the 
vanquished the status, rights and privileges of prisoners of war, but 
he may also have already stipulated to grant them privileges which are 
more advantageous than those to which prisoners of war are entitled 
in law. If a capitulation is silent on the matter, as in the case of the 
Bukit Timah memorandum, it is necessarily inferred!! that surrender- 
ing troops are to have the status of prisoners of war. Even were a 
capitulation to embody an express provision that surrendering troops 
were to be deprived of any or all rights and privileges attached by 
international conventional and by customary international law to the 
status of prisoners of war, sucha provision would be invalid.'!!4 It would 
be inconsistent with the Prisoners of War Convention, which would 
become a nullity were victors permitted to compel the vanquished to 
waive the safeguards it embodies. It would even be inconsistent with 
Article XX XV of the 1907 Hague Convention, because any capitulation 
imposing an absolute prohibition against escape would not be in accord 
with the rules of military honour, one of the most fundamental of which 
is the duty of prisoners of war to escape if possible. It would, further, 


11 . Oppenheim, Jnternational Law (6th ed., 1940), p. 431. 


114.Kither these Conventions (or the customary rules of international law which these Conventions 
elaborated and formalised) were binding on the Japanese (12), or it would be pointless to say 
that, by disregarding any of them (even had his conduct amounted to an infringement) 
General Gordon Bennett became tiable to be tried by the Japanese as a war criminal for an 
infringement thereof. As to the applicability of these Conventions to Japan, see Hon. Mr. 
Justice Mansfield, ** The Tokyo War Crimes Trial,’ in this Journal. 
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be an invalid vicarious attempt to impose upon the vanquished a 
system of compulsory parole,'!* contrary to Article XI of the 1907 
Hague Convention, which prescribes that a prisoner of war cannot be 
forced to acce pt his liberty on parole. 


From the moment of their capture or surrender troops become 
prisoners of war and entitled to the rights and privileges of that status, 
whether they surrender by means of a simple surrender, an unconditional 
surrender, a conditional surrender or a * capitulation,” or are captured 
without having surrendered. 


The relevant question is, therefore, whether a surrender (con- 
ditional or unconditional) took place at 2030 hours on 15th February, 
1942: or, what is in substance the same, whether General Percival’s 
troops became prisoners of war at 2030 hours on 15th February, 1942. 
In answering these questions, it is necessary to consider the text of the 
Bukit Timah memorandum as well as all other probative facts ; but 
the classification of that memorandum as a ~ capitulation ~ or other- 
wise, and the surrender as conditional or unconditional, does not assist 
in answering the questions. 


(6) DreTERMINATION OF THE MOMENT AT WHICH GENERAL PERCIVAL’S 
SURRENDER TOOK PLACE, AND HIS TROOPS BECAME PRISONERS 
oF War. 


At 2030 hours on 15th February all General Percival’s troops 
ceased fire. On the afternoon of 17th February personnel of the 
Australian Imperial Force commenced to move under Japanese orders 
into the prisoner of war camp in Changi Prison and by the early hours 
of 18th February had all moved in. Mr. Justice Ligertwood held that 
no member of the Australian Imperial Force (Malaya) became a prisoner 
of war until he had gone ** behind the wires,” and that it was therefore 
an infringement of international law for General Bennett or any other 
member of the Australian Imperial Force to attempt to get to Australia 
unless and until he had first gone ~ behind the wires.” 


There is nothing in Lieutenant-General Percival’s Despatch to indi- 
cate that he was of opinion that the act of surrender was not complete the 
moment hostilities ceased at 2030 hours on 15th February, or that 
members of his Force located on Singapore Island did not automatically 
become prisoners of war from that moment. 


There is no statement in the Bukit Timah memorandum to the effect 
that members of General Percival’s forces were not to be regarded as 
prisoners of war until after they had been put “ behind, the wires,”’ 
and there is nothing in the rules of international law!*® authorizing the 
test Mr. Justice Ligertwood employed. In 1940-1941, during the first 
Western Desert campaign in the Middle East, it was a common sight 


12. If a victor sought to impose upon the vanquished a condition that they would each refrain 
from any attempt to escape during the period between the capitulation and their being placed 
behind barbed wire, this would be a thinly veiled attempt to impose a parole upon prisoners 
of war, and would be invalid because (i) vicarious and not personal, and (ii) compulsory and not 
voluntary. 

13. As far as L have been able to discover, neither internment “ behind the wires" nor closer 
continement is regarded by any international lawyer as the proper test to determine whether 
surrender or capture has taken place. The Prisoners of War Convention prescribes that 
although prisoners of war may be required not to go beyond fixed geographical limits, they must 
not be confined or imprisoned except as a measure indispensable for safety or health. 
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behind the British and Australian lines to see columns of Italian troops 
marching with their equipment, and often without any British or 
Australian escort, towards the prisoners of war camps further to the 
rear. They were members of garrisons of such places as Bardia and 
Tobruk!+ whose commanders had unconditionally surrendered them to 
commanders of the British and Australian forces in those forward 
operational areas. Neither the Italians nor our troops ever questioned 
that these were prisoners of war and had to act and be treated as such. 

There is no treaty provision defining the moment at which a 
combatant becomes a prisoner of war. The change of status occurs 
when the over-riding power of control over him passes from his own 
commander to the enemy. This is necessarily a question of fact. 
Capture or surrender is the usual event marking an individual’s transi- 
tion from the status of combatant to that of prisoner of war; and it 
is also a question of fact in each case whether a capture or surrender 
has taken place. The essential characteristics of capture and surrender 
are the total cessation of effective resistance (itself evidenced by the 
cessation of hostilities by an individual or a group), and compliance 
with enemy instructions (which effectively destroys the former com- 
batant’s liberty to continue hostilities against his enemy). 

If a large body of troops, as a result of a conditional or unconditional 
surrender agreed to by their commander, cease to offer resistance to 
the enemy, it would seem that constructive or notional capture takes 
place at the moment specified in the instrument of surrender as that at 
which there is to occur a total cessation of resistance. 

A further test is whether the surrendered troops had been un- 
equivocally deprived of their liberty of action (Paradoxically, as soon 
as his liberty is thus lost, the prisoner of war is safeguarded by inter- 
national law in the performance of his national duty, exercisable at 
his own risk, to attempt to escape). A provision, such as that in the 
Bukit Timah memorandum, which commanded “ All troops to remain 
in positions occupied at the time of cessation of hostilities pending 
further orders,” might well be interpreted as strong evidence that 
General Percival’s forces had been deprived of their liberty of action, 
and had therefore suffered a constructive capture, making them 
prisoners of war as from 2030 hours on 15th February. Mr. Justice 
Ligertwood did not give it this interpretation. The contrary one he 
gave it is entitled to the respect due to the findings of a distinguished 
judge, but his finding is, nevertheless, not res judicata ; and, it is 
suggested, is not the better view. 

The instrument of surrender signed at Bukit Timah was clearly 
intended to specify the time of surrender and the consequences of 
surrender. General Percival describes it as the ‘“ Instrument of 
Surrender of Singapore.” It specified 2030 hours on 15th February, 
1942, as the moment at which a total cessation of resistance was to 
occur (Hostilities were to cease ; they were not merely to be suspended). 
Quite obviously pre-supposing that transfer of control would operate 
from that moment, the Japanese indicated in it that General Percival’s 
troops from that moment were to lose their liberty of action and obey 


14. Chester Wilmot, Tobruk 1941, pp. 34-35 and 40-41, 
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Japanese instructions, some of which the Japanese issued in advance 
by including them in the instrument of surrender. It followed 
common practice in leaving it to be implied from customary rules of 
international law that General Percival’s forces were to acquire the 
status, rights and privileges of prisoners of war at the moment fixed for 
total cessation of hostilities to occur. 

At the first streak of dawn on 16th February Japanese came into 
the Australian lines, issued such orders as they deemed fit to Australian 
personnel and appropriated such vehicles and other material as they 
desired. Their conduct and that of their Australian enemies was 
consonant with the latter having surrendered at 2030 hours on 15th 
February, and with the putting of the A.I.F. behind barbed wires on 
17th and 18th February being merely one of the consequences of 
surrender rather than the surrender itself. 

I venture to suggest the Japanese commander would have been 
astounded had General Percival told him at 2200 hours on 15th February 
that he and his troops had not yet actually surrendered but merely 
had agreed to surrender at some indefinite future time. 

A few weeks after the date of Mr. Justice Ligertwood’s Report a 
British Military Court at Hamburg was called upon to interpret the 
instrument of surrender signed at Luneburg Heath on 4th May, 1945, 
by the German High Command, in respect of the personnel and equip- 
ment (including naval vessels) of all German armed forces in Holland, 
North-West Germany, Denmark and neighbouring islands. This 
instrument was substantially identical in its general contents with the 
memorandum which General Percival had signed on 15th February, 
1942, at Bukit Timah, although not identical in wording. 


The case at Hamburg has been reported as the Scuttled U-Boats 
Case.'® Oberleutnant Grumpelt scuttled two U-boats in Cuxhaven at 
or about 2330 hours on 5th May, 1945. Pursuant to the instrument 
of surrender signed on 4th May hostilities in this area had ceased at 
0800 hours on 5th May, 1945. Grumpelt was charged with having 
committed a war crime in scuttling these U-boats at a time subsequent 
to their having been surrendered to the United Nations by the German 
High Command. 

In his defence Grumpelt contended: (i) the surrender of naval 
vessels in this area did not take place at 0800 hours on 5th May, the 
hour of ** cease fire,” but on 8th May, as a consequence of the subsequent 
instrument of surrender of all German armed forces everywhere, signed 
on the latter date, and (ii) on 5th May Grumpelt was ignorant of the 
terms of the instrument of surrender signed on 4th May. He was 
found guilty, and the verdict is therefore authority, inter alia, for the 
proposition that as a consequence of the instrument of 4th May the 
surrender took place at 0800 hours on 5th May, the hour on which 
hostilities ceased. 

The instruments of 4th May, 1945, and 15th February, 1942, would 
seem to be of the same essential nature. Both of them prescribed that 
the vanquished forces were to surrender unconditionally; both prescribed 


15. Law Reports of Trials of War Criminals, Vol. I, p. 55 (United Nations War Crimes Commission, 
H.M.S.0O., 1947), 
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that hostilities were to cease at a specified future hour, 2030 hours on 
15th February, 1942, in the one instance, and 0800 hours on 5th May, 
1945, in the other. The instrument of 4th May, 1945, further prescribed : 
* The German Command to carry out at once, and without argument 
or comment, all further orders that will be issued by the Allied Powers 
on any subject... Pursuant to this an interim order was issued for all 
German troops to remain in their respective positions pending further 
orders from their victors. There seems therefore no substantial 
difference between this instrument and the one signed at Bukit Timah, 
which embodied an express provision that General Percival’s troops 
were to remain in positions occupied at the time of cessation of hos- 
tilities pending further orders. 

An order to cease fire may mark the occurrence of either a surrender 
(whether by capitulation or otherwise) or an armistice. The essential] 
distinction is, a surrender means a cessation of hostilities, whereas an 
armistice means a suspension of hostilities.'® The use of the term 
‘cessation of hostilities ~~ in the Bukit Timah memorandum, as in the 
instrument of surrender signed on 4th May, 1945, is evidence that the 
signatories of each intended a surrender would occur at the moment 
hostilities ceased. 

The surrender at Bukit Timah, like that at Luneburg Heath, 
occurred when hostilities ceased ; and in order to effectuate the surrender 
it was no more necessary for General Percival’s troops to ** go behind 
barbed wires,” than for the German U-boats to be placed under a 
guard composed of United Nations personnel. 


(7) Tue ArrirubeE oF INTERNATIONAL LAW TOWARDS THE NATIONAL 

Duty oF PRISONERS OF Wark TO ATTEMPT TO EscaPeE. 

It is beyond doubt that international law recognizes the perennial 
national duty—imposed by nearly every civilized nation —of each and 
every prisoner of war to attempt to escape at his own risk whenever 
and as often as he can, and the Convention Relating to the Treatment 
of Prisoners of War lays down categorically that no belligerent is en- 
titled to do more than * discipline ~ any prisoner of war for escaping 
or attempting to escape. 

If a prisoner of war attempts to escape, his captors are entitled 
to use force for the purpose of preventing him; and he may be fired 
upon whilst he is attempting to escape.'* After his attempt has ended 
in failure or success, he must be treated in accordance with rules 
embodied in Articles 50 to 54 of the Prisoners of War Convention. 
Prisoners of war who attempt to escape, or who having escaped are 
retaken alive before being able to rejoin their own army or leave the 
territory occupied by the army which captured them, are rendered 
liable, not to criminal trial and punishment, but merely to * disciplinary 
punishment,” of which the most severe form is arrest and confinement 
not exceeding thirty days. A prisoner of war who, after having escaped, 
succeeds in rejoining his army or leaving the territory occupied by the 
army which captured him, is not liable to any punishment in respect of 
such escape if he happens to be taken prisoner again. 


16. Law Reports of Trials of War Criminals, Vol. I, pp. 67-68 (H.M.S.O., 1947). 
17. Law Reports of Trials of War Criminals, Vol. I, pp. 86-87 (H.M.S.O., 1947), 
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The following summary!* of the discussions which took place 
and the decisions made at the Hague Peace Conference of 1899 is of 
interest : 


It was agreed, as it had been at Brussels in 1874, that an attempt at escape 
should not go entirely unpunished, but that it is desirable to limit the degree of 
punishment which it may entail, especially to forestall the temptation with the 
enemy to regard the act as similar to desertion and therefore punishable with death. 
Consequently it was decided that *‘ escaped prisoners who are retaken before being 
able to rejoin their army or before having left the territory occupied by the army 
that captured them are liable to disciplinary punishment.’ Nevertheless, it was 
agreed in the course of the debate that this restriction has no application to cases 
where the escape of prisoners of war is accompanied by special circumstances 
amounting, for example, to a plot, a rebellion, or a riot. In such cases, . . . the 
prisoners are punishable. 

* Article 28 of the Brussels project provided particularly that arms may be 
used, ufter summoning, against a prisoner of war attempting to escape. This provision 
was struck out by the subcommission. In doing so, the subecommission did not 
deny the right to fire on an escaping prisoner of war if military regulations so provide, 
but it seemed that no useful purpose would be served in formally countenancing 
this extreme measure in the body of these articles. 

** Finally the subcommission retained, with some hesitation, the last paragraph 
of the article, by the terms of which * prisoners, who, after succeeding in escaping, 
are again taken prisoners, are not liable to any punishment for their previous 
flight.’ The subcommission was influenced by the consideration that when a 
prisoner of war has regained his liberty his situation in fact and in law is in all 
respects the same as if he had never been taken prisoner. No actual penalty should 
therefore apply to him on account of the anterior fact.” 

It may not be absolutely correct to say a prisoner of war has an 
international right to attempt to escape; much less is he under an 
international duty to escape. Nevertheless, international law recognizes 
that every prisoner of war is under a national duty to attempt to escape 
whenever and as often as he can. In so doing he must take the risk of 
death or injury inflicted on him by his captors in order to prevent his 
escape. If, however, he succeeds in escaping from enemy-controlled 
territory, he cannot be punished as a war criminal for having escaped, 
and even if he is recaptured before he escapes from enemy-occupied 
territory he can only be subjected to light “ disciplinary punishment ” 
for having attempted to escape. The central idea behind these rules 
has been well expressed by Professor C. C. Hyde :!9 

** The prisoner of war is the enemy of the captor, and must be expected to be 
alert at all times to make the utmost effort so far as may be compatible with his 
own safety, . . . to escape from its custody. . . . The captor is obliged to take 
cognizance of the foregoing considerations, and to adjust its penal measures 
accordingly. The Geneva Convention imposes obligations upon the captor to do 
ky 

Nearly every civilized nation lays upon its soldiers, sailors and 
airmen a positive duty to escape. In October, 1941, Army Head- 
quarters in Melbourne had issued the following Instruction to all 
officers and men of the Australian Army : 

**In the very undesirable event of capture by the enemy a prisoner of war 
has still certain definite duties to perform [including the duty] TO ESCAPE. This 
is the most important duty of all, for the following reasons: (1) In order to rejoin 
your unit and again to be of use to your Country. (2) In order to bring back in- 


18. J. B. Seott, Reports to the Hague Conferences of 1899 and 1907 (Carnegie Endowment of Inter- 
national Peace, 1917). 

19. International Law (2nd ed.), Vol. 3, p. 1852. Also see the 1946 Judgment of the International 
Military Tribunal for the Trial of German Major War Criminals, Cmd. 6964, pp. 45-43. 
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formation. EARLY ESCAPE. There will be more chances to make an escape 
in the early stages of captivity than when once within a permanent camp.” 
Australian military law, applicable to officers and men of the 
Australian Imperial Force in Malaya, prescribes that, ** Every person 
subject to military law who on active service commits any of the follow- 
ing offences, that is to say: (3)... Having been taken prisoner 
fails to rejoin His Majesty’s service when able to rejoin the same, 
shall on conviction by court martial be liable to suffer penal servitude 
or such less punishment as is in this Act mentioned.’’?° 


If General Bennett, or any other member of the Australian Imperial 
Force (Malaya), was prisoner of war at 2200 hours on 15th February, 
1942, but succeeded in escaping to Australia, he subsequently was 
free from international liability to be tried and punished for having 
escaped. Of course, he may previously have been killed by the Japanese 
whilst attempting to escape ; or, if he had remained alive but had never- 
theless failed in his attempt, he might, on recapture, have had _ to 
undergo confinement for a period not exceeding thirty days. 


It is true that what a few individual members of General Percival’s 
forces might do with propriety, a large number of them could not 
properly do in concert, because a planned escape of a whole regiment, 
brigade or larger formation, acting under its officers or self-appointed 
leaders might well be held to constitute ‘a plot or a rebellion,” in 
respect of which participants might properly have been executed by 
the Japanese, if views expressed at the 1899 Hague Peace Conference 
are to be regarded as sound. General Bennett was therefore correct 
in leaving each individual member of the Australian Imperial Force 
to decide for himself whether or not to attempt to escape.? ! 


The rules concerning escapes might sometimes have to be con- 
sidered in relation to Articles X to XII of the 1907 Hague Convention 
concerning parole : 


‘**(X). Prisoners of war may be set at liberty on parole if the laws of their 
country authorize it, and, in such a case, they are bound, on their personal honour, 
scrupulously to fulfil, both as regards their own Government and the Government 
by which they were made prisoners, the engagements they have contracted. 


* (XI). A prisoner of war cannot be forced to accept his liberty on parole ; 
similarly the hostile Government is not bound to assent to the prisoner’s request 
to be set at liberty on parole. 


“ (XII). Any prisoner of war, who is liberated on parole and recaptured bearing 
arms against the Government to which he had pledged his honour, or against the 
allies of that Government, forfeits his right to be treated as a prisoner of war, and 
can be brought before the Courts.” 


Therefore, if an Australian soldier voluntarily gives his parole, he 
is in international law subject in respect to escape to the rigorous 


20. Army Act, s. 5; applied to the Australian Defence Forces by the Defence Acts. 

21. In his Report Mr. Justice Ligertwood made the following findings on this point: ‘‘ At the 
Divisional Conference held at noon on 15th February, the question of escape was considered. 
General Bennett was in favour of giving a direction to the troops that upon unconditional 
surrender, which he anticipated, each man should take what measures he thought fit to effect 
anescape. Some of the other officers pointed out that such a direction might lead to confusion 
and slaughter, and that the number of men who could get away under such circumstances 
would be out of all proportion to those who would lose their lives in the attempt. It was 
accordingly agreed that there should be no organized attempt at escape. It was further agreed 
that the men should not be. . . given any direction about escaping.”’ Mr. Justice Ligertwood 
also made an express finding that General Bennett did not at any stage issue to the A.1.F. 
any order instructing them not to attempt to escape on cessation of hostilities. 
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provisions of Articles X and XIIL.?22 Article XI ensures that the 
assents of the persons respectively accepting and authorizing the 
acceptance of such parole shall be perfectly voluntary in nature. No 
parole a soldier may have given as a result of duress exerted by his 
captors can have any lawful effect to deprive him of international 
safeguards established for protecting soldiers who escape or attempt to 
escape. 


ry e . . o . . 

The danger of relaxing even slightly the safeguards embodied in 
the Hague Convention and the Prisoners of War Convention is seen from 
an incident at Changi Camp at the beginning of September, 1942.73 


On 30th August, 1942, Major-General Fukuye, Japanese Com- 
mandant of the Camp, ordered that all the British, Australian, Indian 
and Colonial prisoners of war in it must sign the following declaration : 
‘I, the undersigned, hereby solemnly swear on my honour that I will 
not under any circumstances attempt to escape.” The prisoners of 
war refused to sign, and on the following day further Japanese orders 
were issued. The Japanese selected for execution four prisoners of 
war, then in hospital ; and these executions were promptly carried out. 
All otbers persisting in their refusal had to move into the Selarang 
barrack square. As a consequence 15,000 men of the A.I.F. congregated 
into an asphalt space 250 vards long by 150 yards wide, unprotected 
from the sun, and without latrines, wash-houses, cook-houses or other 
conveniences. The Japanese cut off their supplies of food, water, fuel 
and medical supplies. On 4th September, Colonel Holmes, British 
commander of the prisoners of war, advised by his medical officers 
that a dysentery epidemic would soon be inevitable, ordered his troops 
to sign the declaration “under duress imposed by the Imperial 
Japanese Army.” Thereupon, each prisoner individually signed. 


That this action by the Japanese was contrary to Article XI of 
the 1907 Hague Convention, and therefore illegal, seems beyond doubt. 
Colonel Holmes’ order would probably have been an adequate defence 
had any of the signatories been subsequently tried by an Australian 
court-martial, but it did not transform the illegal Japanese order into 
a legal one ; and the compulsory paroles which they signed were in- 
effective in law to deprive the signatories of the protection international 
law affords to escapees. Subsequently, Major-General Fukuye was 
tried as a war criminal for these acts, and was executed. 


If General Percival had at Bukit Timah agreed to a similar 
Japanese order, such an order would also have been illegal and could 
not have lawfully deprived General Percival’s troops of the protection 
of international safeguards should they later have decided individually 
to attempt to escape ; and no indirect attempt!* to evade these rules of 
international laws would have. been more valid than a direct attempt. 


Mr. Justice Ligertwood did not deny that all the officers and men 
of the Australian Imperial Force were ordinarily under a national duty, 
both legal and moral in its nature, to escape at the earliest possible 
moment should they be taken prisoners of war. He even found as a 


22. Manual of Military Law (Australian Edition, 1941), Ch. XIV, p. 223, note 1. 
23. D. Griffin, ** Measures of Severity,” As You Were, 1758-1947, pp. 47-50. 
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fact that General Bennett personally was undoubtedly of opinion that, 
from 2030 hours on 15th February, 1942, he and all his troops were 
prisoners of war of the Japanese and that, as such, each of them was 
under a duty imposed by Australian law and by Australian army 
instructions to attempt to escape from the Japanese at the earliest 
possible moment. 


Nevertheless, the Royal Commissioner came to the conclusion that 
at 2200 hours on 15th February General Bennett was, according to 
international law, ** not a prisoner of war in the sense of being a soldier 
who was under a duty to escape.” He based this conclusion on his 
finding that the surrender did not take place at 2030 hours on 15th 
February ; and consequently the validity of the Royal Commissioner’s 
conclusion depends upon the correctness of his finding concerning the 
time of surrender. and there is very considerable doubt as to the correct- 
ness of his finding. 


Even if the surrender did take place at 2030 hours on 15th February, 
and therefore contrary to Mr. Justice Ligertwood’s finding, his conclu- 
sion is nevertheless probably tenable in the limited sense that if General 
Bennett had not attempted to escape he could have successfully 
pleaded, had he been subsequently tried by an Australian court- 
martial on a charge of failing to escape, that, in the particular cir- 
cumstances prevailing immediately after 2030 hours on 15th February, 
1942, he was not guilty of an offence, in view of the fact that (i) had he 
remained, he might have been permitted by the Japanese for a period 
of limited duration to supervise the performance of Japanese orders 
by his troops,?* and that (ii) it was almost impossible to escape from 
Singapore Island. However, it has been and still is the custom of 
European nations to separate enemy officers from enemy other ranks 
immediately, or as soon as practicable, after their surrender or capture ; 
and, although it was subsequently discovered that in very many 
instances the Japanese permitted captive officers and other ranks to 
remain together after the surrender at Singapore, they nevertheless 
isolated General Percival and his principal commanders (including 
General Gordon Bennett's deputy, Brigadier Callaghan) and some other 
oflicers from their troops. Brigadier Galleghan, not Brigadier Callaghan, 
commanded the A.I.F. (Malaya) in Changi. 


The fact that General Bennett would have had a successful defence 
if charged before an Australian court-martial with failure to escape is 
irrelevant to the question whether by escaping he had or had not made 
himself liable to criminal punishment by the Japanese in the event 
of his recapture; that is, whether, by departing from Singapore 
as he did and when he did, he had done something which constituted 
a war crime under international law. 


24. An officer of the Australian Military Forces has suggested to me that the duty to escape is 
qualified by Australian military law in respect of commissioned officers (including a General 
Officer Commanding) : “* Perhaps there is authority for the proposition that the duty to escape 
of a prisoner of war officer may exist side by side with a duty to remain with prisoner of war 
troops for so long as he can reasonably expect to be of service to them.’ If circumstances 
exist which justify an Australian officer remaining with his troops although he has an oppor- 
tunity of escaping, he will probably have a good defence if subsequently tried by court- 
martial ; but, nevertheless, in such circumstances he is primarily under a duty to escape, and, 
if he escapes, an Australian court-martial cannot lawfully convict him for having escaped. 
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(8) DousTs AS TO THE VALIDITY OF THE ROYAL COMMISSIONER’S VIEW 
THAT AFTER TROOPS HAVE CAPITULATED THEY MAY FOR AN INTERIM 
PERIOD OF INDEFINITE DURATION CEASE TO BE COMBATANTS WITHOUT 
BECOMING PRISONERS OF WAR. 


If at 2200 hours on 15th February he was, contrary to the Royal 
Commissioner’s finding, a prisoner of war, General Bennett was 
certainly not guilty of any war crime. 


The question as to his international liability if at 2200 hours he 
was not a prisoner of war, depends upon different considerations which 
will now be examined. 


If at 2200 hours on 15th February General Bennett was not a 
prisoner of war, it would seem to follow that at that moment he was a 
combatant, answerable only to his own superiors in the event of his 
departing without their permission. Mr. Justice Ligertwood, however, 
seems to have decided that, from 2030 hours on 15th February (or even, 
perhaps, from the earlier hour at which the Bukit Timah memorandum 
was signed) until they went “ behind the wires,’ General Percival’s 
forces were not entitled to the rights or subject to the duties of prisoners 
of war, but individually were nevertheless irrefrangibly bound by 
Japanese orders embodied in or issued pursuant to the “ capitulation ” 
signed at Bukit Timah. The effect of his decision seems to be that 
from 2030 hours on 15th February until about 18th February, 1942, 
the officers and men of the Australian Imperial Force (Malaya) had the 
rights and privileges of neither combatants nor prisoners of war. 


Mr. Justice Ligertwood seems to have interpreted the Bukit 
Timah memorandum as evidence of two agreements : (i) an agreement 
regarding a period of * cease fire,’ during which General Percival’s 
troops were to cease to be combatants without becoming prisoners of 
war, their status being that of soldiers under a duty to surrender and 
therefore without any right or duty either to engage in hostilities or to 
depart ; and (ii) an agreement by General Percival to surrender his 
troops unconditionally, such unconditional surrender to take place 
in batches whenever and wherever the Japanese might choose to 
direct, such troops becoming prisoners of war on going ** behind the 
wires ’’ and thereby acquiring a right and duty to escape. 


It is submitted that (a) this interpretation is unwarranted by the 
facts, which indicate that an unconditional surrender was intended to 
take place and did take place at 2030 hours on 15th February ; and that, 
(b) the Bukit Timah memorandum, interpreted as he has interpreted 
it, would be contrary to the rules and customs of the international law 
of war, which knows of no status intermediate between combatant 
and prisoner of war, an intermediate status to which presumably the 
legal rights and safeguards possessed, respectively, by combatants and 
prisoners of war would not appertain. Were the Royal Commissioner’s 
views sound on this latter point, any victor could, by insisting on in- 
definite postponement of the act of surrender, evade for an indefinite 
period the safeguards set out in the Prisoners of War Convention and 
also evade the requirements of Article XI of the 1907 Hague Con- 
vention as to the individual and voluntary nature of a parole, 
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It would seem impossible to support the Royal Commissioner’s 
conclusion even by interpreting the Bukit Timah agreement as_pro- 
viding for an armistice followed by a capitulation. An armistice may 
validly precede a surrender, but no armistice may validly impose upon 
any belligerents the restrictions the Royal Commissioner considered 
the Bukit Timah agreement imposed upon members of General 
Percival’s forces. Furthermore, an armistice confers a right upon each 
party to resume hostilities after due notice, and is therefore incon- 
sistent with collateral existence of a binding obligation to surrender. 


Assuming that the capitulation at Singapore was not the highly 
artificial, and, it is suggested, irregular, kind of arrangement which 
the Royal Commissioner suggests it was, but a normal type of capitula- 
tion conforming to the rules of international law, what were the relations 
of the belligerents during the period between the signature of the 
capitulation and the consequential cessation of hostilities ? 


There seems adequate authority for the following proposition 
concerning material set out in the 1941 Australian Edition of the 
Manual of Military Law :*° 

‘** Tt is a customary rule of International Law that as soon as a capitulation has been 
signed the vanquished commander must abstain from all destruction, damage, 
and injury of the works, war material, and stores, unless he is entitled to interfere 
with them by the conditions of surrender.” 

However the ‘“ escape” or ‘“ departure’ of a member of the 
surrendering forces at a time subsequent to the signature of a 
memorandum of capitulation and before the cessation of hostilities is 
not discussed in the Manual of Military Law or in text-books on inter- 
national law. But Dr. J. M. Spaight, in his War Rights on Land?® 
asserted that : 

‘** The victorious belligerent is justified in expecting that not only the matériel 
but the personnel of the capitulating force shall be handed over to him in accordance 
with the terms of the convention. After the capitulation of Metz and before the 
actual surrender, over 1,000 French officers made their escape. . . . Before the 
capitulation they might have legitimately escaped (if they could), or after the 
actual surrender, but to withdraw at the time they did was to fail in that good 
faith which is required in the execution of a military convention.” 

The protocol of the capitulation of Metz was signed at 1000 hours 
on 27th October, 1870, and, pursuant to its terms, hostilities ceased 
and the surrender took place at 1300 hours on 29th October. The 
departure of the French officers took place between the hour of signature 
and the hour at which hostilities ceased. This case and that of General 
Bennett’s escape seem in direct contrast, because the latter did not 
depart until after the cessation of hostilities, and therefore at a time 
at which Dr. Spaight considered an officer might legitimately escape 
if he could. Dr. Spaight’s obiter dictum is therefore in the General’s 
favour. A further point of differentiation is the fact that at Metz there 
occurred a concerted exodus by a large number of personnel, whereas 
at Singapore the chances of escape being so slim only a few individuals 
endeavoured to get away. 


The French officers departed from Metz between the signature, 
and cessation of hostilities. Dr. Spaight considered that to withdraw 


25. Chapter XIV, paragraph 322. 
26. Ist ed., 1911, at pp. 253-254, 
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during this particular period “ was to fail in that good faith which is 
required in the execution of a military convention ” ; and, in deciding 
not to depart until after hostilities had ceased at 2030 hours on 15th 
February, 1942, General Bennett may possibly have been of the same 
opinion. But is Dr. Spaight’s comment about the officers at Metz 
beyond controversy ? 


A capitulation is an agreement between commanders. It does 
not import in itself a personal covenant by every combatant in the 
capitulated force that he will surrender in accordance with such 
capitulation. 


If between signature and surrender an individual member of the 
capitulating force attempted to depart, he would be merely a combatant 
who refused to surrender, and as such would have to continue to take 
the risks of a combatant. The enemy would have a right, despite the 
terms of capitulation, to kill or capture him, unless and until he 
surrendered. The same considerations would apply if a large number 
attempted to depart ; they would all be treated as combatants liable to 
be killed or captured, unless and until they surrendered. However, 
should there happen to be a large number, and especially if their 
departure were planned in concert with each other or with the knowledge 
and consent of the capitulating commander, the commander who was 
to have received the surrender would probably also have the option of 
repudiating the capitulation and resuming hostilities ; although this 
would gain him little or nothing if the capitulation happened to have 
been an unconditional one.* One point is clear, he could not order 
any reprisals to be inflicted upon those personnel who had remained 
and had surrendered in accordance with the capitulation. 


Of course, if a soldier whose commander has agreed to the capitula- 
tion of his troops leaves his unit before the cessation of hostilities, he 
may thereby commit an offence against the military law of the country 
he is serving, for which he is answerable to its military authorities ; 
but he is not answerable to the enemy for a breach of international law. 
A capitulation is an agreement between the victorious and vanquished 
commanders, and, if either substantially fails for any reason (including 
wholesale planned defections by his troops) to perform his undertakings, 
the other would probably have the option of repudiating the capitula- 
tion and resuming hostilities, unless that would itself constitute in the 
circumstances of the particular case a breach of faith. Article XXXV 
states capitulations are binding on the Contracting Parties, the 
commanders concerned. 


A commander might before the hour of surrender issue to his troops 
orders designed to ensure that their conduct will be such as to enable 
him to carry out what in the capitulation he has undertaken they will 
do, and any disobedience (if such orders happen to be lawful according 
to the laws of the country they are serving) would be punishable under 
its national laws, even though not punishable under international law 
as a war crime. 


However, it would be going a long way towards creating a new form 
of military captivity, not governed by the rules which have been evolved 
to protect prisoners of war against inhumane conduct, were international 
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law to allow a victor to deprive the vanquished of all liberty of action 
for any period the victor might determine, without conceding to them 
the status, rights and privileges of prisoners of war. 

A military commander cannot lawfully evolve a new type of 
military agreement which is neither an armistice nor a surrender, but 
gives him the advantages of both such arrangements without conceding 
to his enemies the advantages of either. 


(9) THE VERY LIMITED NATURE OF GENERAL PERCIVAL’S AUTHORITY 
TO ISSUE ORDERS TO GENERAL BENNETT AND THE A.I.F. (MALAYA) ; 
AND THE VALIDITY OF GENERAL BENNETT’S ACTIONS JUDGED BY 
THE RULES OF AUSTRALIAN MILITARY LAW. 


The Royal Commissioner based his conclusions solely on inter- 
national law. Might it be contended, that General Bennett in 
departing from Singapore Island committed an offence against 
Australian military law, in that he acted either contrary to the orders 
of General Percival or without the latter’s permission ? 


The Australian Government had insisted, as a condition precedent 
to their sending to Malaya part of the Australian Imperial Force, that 
the British commander in Malaya was not to exercise over it any powers 
of command in regard to matters of administration or discipline, his 
command being limited to prescribing the roles it was to play in military 
operations. Therefore, in matters of administration and _ discipline 
General Bennett and the A.I.F. (Malaya) were completely independent 
of General Percival’s orders. In such matters the Governor-General 
in Council had delegated to General Bennett?“ many of the Governor- 
General’s powers, and for the exercise of them he was responsible to 
the Minister for the Army, to whom he had the right and duty to report 
direct and not through any intermediary either at home or abroad 
Even in operational matters General Percival did not possess untram- 
melled powers of command over the A.LF. 

The logic and law of this situation is clear. General Percival had 
no lawful authority to issue to General Bennett, either during hostilities 
or after the surrender, any order as to the internal administration or 
discipline of the A.I.F. (Malaya). 

In matters relating to individual functions or movements of 
officers and men of his Force, including his own actions as commander 
of it, General Bennett had expressly been made directly responsible 
to the Australian Government and not to General Percival. The latter 
had absolutely no authority to determine who should command the 
A.LF., or how it should be commanded. He had no lawful authority 
to sanction or prohibit General Bennett proceeding to Australia to 
report to the Minister. Subject to the over-riding authority of the 
Minister for the Army, General Bennett alone had power to decide 
whether to go or stay. He also possessed the necessary authority to 
vest temporarily in Brigadier Callaghan during his own absence the 


27. Commonwealth of Australia Gazette, No. 114 of 12th June, 1941. See Lieutenant Gordon 


Bennett's Why Singapore Fell, passim, from which it is apparent that Lieutenant-General 
Percival was not a link between the G.O.C., A.I.F. (Malaya). and the Australian Commonwealth 
Government. In his Despatch, Lieutenant-General Percival, in paragraph 633, comments 


that, “‘ there was a certain overlapping of Base Services between the Malaya Command and 
the A.I.F., due to the latter being organised as a self-contained force,”’ 
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powers and functions of commander of the A.I.F. (Malaya) ; which he 
did before he departed on the evening of 15th February, 1942. General 
Percival’s action in subsequently purporting to promote Brigadier 
Callaghan to the rank of Major-General and appoint him to command 
the A.I.F. (Malaya) had no legal or administrative validity, and some 
years later had to be confirmed retrospectively by the Governor- 
General in Council. On the other hand, by temporarily handing over 
his command to Brigadier Callaghan on the night of 15th February, 
General Bennett lawfully conferred power and authority on the former. 

Neither of the Generals had any lawful authority to issue to the 
A.I.F. (Malaya) any orders forbidding them to escape. Such orders 
would have been unlawful, being contrary to Australian military law 
and specific instructions which only a few months earlier (in October, 
1941) the Australian Military Board had issued to all personnel of the 
Australian Military Forces. Had General Percival issued any contrary 
order, in Australian law it would have been unlawful; and the mere 
fact that he had not issued it voluntarily, but had been compelled by 
the Japanese, would not have rendered it lawful. 

Neither General Percival nor General Bennett did in fact issue 
any such order. 

The terms of the Bukit Timah memorandum were transmitted by 
Malaya Command to General Bennett and re-transmitted by him to 
his lower formations. It has already been pointed out, however, that 
the Bukit Timah memorandun, if read in the light of international law 
and military practices, provides for a surrender to take place at 2030 
hours on 15th February, 1942, and does not expressly prohibit in- 
dividual attempts to depart either before or after the surrender ; and 
that, if any such prohibition had been embodied in it, it would have 
been contrary to international law and therefore invalid. Mr. Justice 
Ligertwood expressed the opinion that the instrument of surrender 
‘ carried with it the implication that pending further Japanese instruc- 
tions no soldier under General Percival’s command was to escape.” 
Neither the Bukit Timah memorandum, nor the orders in which General 
Percival conveyed its contents to formations under his command, 
contained any explicit statement to that effect. General Bennett as 
commander of the A.I.F. (Malaya) did not interpret General Percival’s 
order to mean what the Royal Commissioner is of opinion that it meant. 
Furthermore, I am informed by one of the officers concerned, that, on 
the night of 15th February, 1942, after General Bennett had handed 
over his command and departed, several senior officers of the A.I.F. 
allegedly obtained from their acting commander permission to attempt 
to escape. Their attempt proved unsuccessful, but the incident shows 
that on Singapore Island on 15th February, 1942, few if any officers 
of the A.I.F. seem to have placed upon the order received from Malaya 
Force the interpretation the Royal Commissioner placed upon it 
retrospectively. 

General Percival had no power to issue orders to the A.I.F. as to 
escape. They would have had to come from General Bennett himself, 
and it is beyond doubt General Bennett did not consider that any orders 
he originated or relayed were intended to deprive members of the 
A.LF. of any right or opportunity to escape or avoid capture. 
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Had any such orders been issued by him or to him they would 
have been contrary to Australian military law and international law, 
and therefore invalid. There seems no answer to the submission 
General Bennett’s counsel made to the Royal Commission, that the 
order for troops to remain in their positions and to stand by for further 
instructions was a Japanese order, transmitted for convenience through 
Malaya Command, and that Australian military law and instructions 
placed General Bennett and other individuals of the A.I.F. under a 
duty to disregard this order if by so doing he, and they, could escape 
or evade capture. 

In so far as his own freedom of action was concerned, Australian 
military law placed General Bennett under no obligation to remain on 
Singapore Island.*°® 


(10) SumMary. 


The Royal Commissioner decided that the Bukit Timah 
memorandum was a capitulation, but did not state clearly whether it 
made provision for an unconditional or conditional surrender. Never- 
theless, whether it was or was not a “ capitulation,’ conditional or 
unconditional, would seem to be immaterial in applying the rules of 
international law to General Bennett’s departure from Singapore. 

The material point seems to be whether surrender (conditional or 
unconditional) took place at 2030 hours on 15th February. If so, 
General Percival and his forces at that hour became prisoners of war, 
and as such were each individually entitled to attempt to escape ; 
and any stipulation to the contrary would be inconsistent with the 
Prisoners of War Convention and customary laws of war, and, therefore 
invalid. The Royal Commissioner was of opinion that the surrender did 
not take place at 2030 hours on 15th February. He seems to have 
based his decision upon the view that the Bukit Timah memorandum 
should be interpreted to mean the surrender was not to occur unless 
and until General Percival’s forces were ** behind the wires ” of prisoner 
of war camps. The Bukit Timah memorandum does not expressly 
say this, and his opinion does not seem to be supported by international 
practice, convention or text-writers. 

The rules of international law and facts of this particular case 
provide reasonable grounds for holding an opinion, contrary to the 
Royal Commissioner’s findings, that unconditional surrender took place 
at 2030 hours on 15th February, and that at that moment the personnel 
of General Percival’s forces acquired the status of prisoners of war. 

If, however, the Royal Commissioner was correct as to the time of 
surrender, and if, therefore, General Bennett was not a prisoner of war 
at 2200 hours on 15th February, what at that moment was his status, 
rights and duties ? The Royal Commissioner seems to have held that, 
at that moment he was neither a prisoner of war nor a combatant, but 
a soldier who must obey Japanese orders, including an implied Japanese 


28. It has been asserted that a military commander should always remain with his troops after 
capitulation. This is not laid down anywhere in Australian Military Regulations and Orders 
(Cf. A.M.R. & O, 72) as one of the obligations of command, and seems to be derived by analogy 
from a maritime custom that the master of a ship goes down with it if it founders, a practice 
which the Royal Navy found it necessary to prohibit during World War II to prevent it 
losing manv of its ablest officers. 
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command not to escape. That is, he had the status, rights or duties of 
neither prisoner of war nor combatant. This idea that, by means of 
a“ capitulation ” the victor can, by a simple device of postponing the 
moment of surrender, deprive enemy soldiers of their status of 
combatants without substituting for it that of prisoners of war would 
seem to be without validity as a principle of international law, and 
capable of opening the flood-gates to wholesale evasion of international 
safeguards. 

The Royal Commissioner based his report on an interpretation of 
international law, and did not discuss General Bennett’s action from 
the standpoint of Australian military law, which placed him under no 
inflexible obligation to remain on Singapore Island. 

Whatever may be thought of the validity of the Royal 
Commissioner’s findings and views in General Bennett’s case, the 
dramatic nature of the General’s escape and public interest excited by 
the inquiry have made it essential for the future guidance of Australian 
soldiers to remove their present doubts. It is suggested this can only 
now be done by the issue of clear, unequivocal instructions as to the 
precise time at which, in each possible set of governing circumstances, 
they are as soldiers obliged by the law of their country to attempt 
to escape. These instructions should make clear the circumstances 
in which international law and the customs of nations will afford them 
protection. 


a. & Fae 


29. The writer's opinions expressed in this Paper are personal and non-official 





GIFTS OF TORRENS SYSTEM LAND. 


In the case of Anning v. Anning,' Griffiths C.J. says :* 


‘* So in the case of a gift of land under the Acts regulating the transfer of land 
by registration, I think that a gift would be complete on execution of the instrument 
of transfer and the delivery of it to the donee.” 


There is no doubt that, at common law, a gift was something 
which transferred the legal title to the subject matter of the gift from 
the donor to the donee. Even in the case of symbolical delivery the 
property passed. 

Jessel M.R., in the case of Richards v. Delbridge,*® says : 

** A man may transfer his property, without valuable consideration, in one of 
two ways ; he may either do such acts as amount in law to a conveyance or assign- 
ment of the property, and thus completely divest himself of the legal ownership, 
in which case the person who by those acts acquires the property, takes it beneficially, 
or on trust, as the case may be ; or the legal owner of the property may, by one or 
other of the modes recognised as amounting to a valid declaration of trust, constitute 
himself a trustee, and, without an actual transfer of the legal title, may sc deal 
with the property as to deprive himself of its beneficial ownership, and declare 
that he will hold it from that time forward on trust for the other person.” 


See also a learned historical review of the law of gift in the joint 
judgment of Fry and Bowen L.JJ. in Cochrane v. Moore.+ In Queens- 


land the legal title to land under the Real Property Acts passes only 
upon registration. It is, therefore, submitted that it is not strictly 
accurate to speak of a gift of land as being complete on execution of 
the transfer and delivery of it. 


Under section 43 of the Real Property Act of 1861 no instrument 
is effectual to pass any estate or interest in any lands under the 
provisions of the Act until registration. 


However, on the handing of the transfer to the donee, the property 
in the document itself passes to the donee. 


In Rummens v. Hare® an administratrix brought an action in 
detinue for a policy of insurance which had been given by the intestate 
to the defendant. Although there had been no assignment of the 
policy, or notice given in accordance with the statute 30 and 31 Vict. 
c. 144, it was held in the Court of Appeal, affirming the judgment of 
the Court of Exchequer (Cleasby B.), that the action was not main- 
tainable. 

Lord Cairns L.C. (at pp. 171-172) says : 

** This was a gift of the policy, and although there was no consideration for it, 
yet it was a valid gift to the mother with whatever advantage she could obtain from 
it. As has been pointed out by the Lord Justice during the argument, the intestate 


could not have claimed to have the document returned to him, nor can his adminis- 
tratrix now claim it. We have nothing to say as to the money which is secured by 


1. (1907) 4 C.L.R. 1049. 
2. (1907) 4 C.L.R., at p. 1057. 


3. (1874) L.R. 18 Eq. 11 (cited in White and Tudor : ‘* Leading Cases in Equity,’ 9th ed., Vol. 2, 
p. 809.) 


4. (1890) 25 Q.B.D. 57. 
5. (1876) 1 Ex. D. 169. 





Gifts of Torrens System Land 


it. This is one of those cases in which the plaintiff may not be able to recover the 
document, which is the evidence of the debt, while the person who holds that evidence 
may not be able to recover the debt itself ; but with that we have nothing to do.” 

Similar remarks were made by Latham C.J. in the case of Brunker 
v. Perpetual Trustees Co. Ltd. :° 

‘** Prima facie such a transferee [7.e. a person who is lawfully in possession of a 
transfer which has been given to him by the transferor] is entitled to do with the 
transfer what he wishes. If by presenting it at the Registrar General’s office he is 
able to obtain registration, there is nothing to prevent him from doing so. He has 
been given a piece of paper with the intention that he should use that paper for his 
own purposes, including the most obvious and natural purpose of using it so as to 
become the registered proprietor of the land. The piece of paper has certainly been 
given to him, whether or not any interest in the land has been given to him. I have 
not been able to discover any principle which would prevent him either tearing 
the transfer up or burning it or presenting it at a public office for registration.” 

By virtue of section 49 of the 1877 Act, an intended transferee 
(to whom a memorandum of transfer has been delivered) is given a 
right to registration. This right is enforceable, no doubt, by mandamus, 
and it should be noted that the section is silent as to any distinction 
between volunteers and purchasers. See per McCawley J. in O'Regan 
and Another v. The Commissioner of Stamp Duties? and per Fair J. 
in Scoones v. Galvin.® Uf, however, before lodgment at the Titles 
Office the transfer should be accidentally destroyed, it is difficult to 
see how a voluntary transferee could gain any benefit. It is the instru- 
ment that confers the rights, and the instrument having gone out of 
existence, the rights would presumably cease to exist. The statutory 
rights being gone, there would be no equity to compel the transferor 
to execute another transfer. 


Finally, it is important to remember that in addition to disposing 
of property in the ways mentioned in Richards v. Delbridge (supra) an 
owner may put himself in such a position in relation to his property 
that another person, by acts which the owner cannot lawfully restrain, 
may acquire the legal title. But this must be distinguished from gift. 


T. D. McCAWLEY. 


6. (1937) 57 C.L.R. 555 


7. (1921) St. R. Qd. 283, : 
8. (1934) N.Z.L.R. 1004, 





THE DEFENCE POWER OF THE COMMONWEALTH AT THE 
END OF THE SECOND WORLD WAR. 


The decision of Mr. Justice Williams in the case of Huddart Parker 
v. Stevedoring Industry Commission (Nos. 19 & 20 of 1946) (as yet 
unreported) illustrates the trend which decisions on the scope of the 
defence power in the post-war period appear to be taking. Orders of 
the Commission of October and November, 1946, purported to grant 
fourteen days’ annual leave with full pay to waterside workers ; and to 
establish the Commission as the sole controlling and directing authority 
for the stevedoring industry to the exclusion of the Court of Conciliation 
and Arbitration They were challenged as being beyond the powers 
conferred on the defendant Commission by the National Security 
(Shipping Co-ordination) Regulations, which while giving it wide 
regulative power over the industry, stipulated a specific purpose for 
which the power was to be exercised, namely, “ the necessity, in the 
interests of the defence of Australia, of effecting speedy loading and 
unloading of ships.” (Reg. 56). His Honour found that the orders 
in question were not reasonably necessary for this purpose at the dates 
when they originated and granted consequential interlocutory in- 
junctions. The case has not, in fact, come on for final hearing ; and 
in view of the Stevedoring Industry Commission Bill which recently 
passed the Federal Legislature, the litigation is abortive on the actual 
points at issue. This does not, however, detract from its interest as a 
recent illustration of the Court’s attitude on the defence power. 


It is submitted that any consideration of the present extent of 
the defence power must start with the proposition that, as it is commonly 
stated, while its meaning is constant its content is variable. Farey v. 
Burvett, (1916) 21 C.L.R. 433, at p. 441, per Griffith C.J., and at pp. 
152-453 per Isaacs J. Objection has been taken to the form in which 
the proposition is stated above on the ground that the * content ” 
of a word or phrase means its connotation ; and that if that changes, 
then the meaning changes, since the meaning can be found only in the 
connotation. <A succinct and accurate statement of the principle is to 
be found in the dissenting opinion of Gavan Duffy and Rich JJ. in the 
same case at p. 462: ‘ The legislative power of the Parliament under 
the sub-section must be constant, though the circumstances which call 
for an exercise of the power and hence the extent to which the power 
can be applied may change from day to day.” See also Stenhouse v. 
Coleman, (1944) 69 C.L.R. 457, at p. 471, per Dixon J. : °° The character 
of a war and the state of emergency at a given time may justify measures 
which at another time would be unwarranted.” The application of 
this principle to the present case was made clear by Mr. Justice Williams 
in the following words : 

‘“The powers conferred on the defendant Commission by these regulations 
enable it to provide generally for the regulation control and performance of waterside 
work and stevedoring operations but these wide powers are given for a particular 
purpose, namely, the necessity, in the interests of the defence of Australia of effecting 
speedy loading and unloading of ships. . . . It is apparent therefore that twelve 
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months after the conclusion of hostilities the right of the defendant Commission 
to make orders under Regulations 62 and 63 in the interests of defence and for the 
particular purpose specified must be on the wane. . . . Any order reasonably capable 
of aiding this particular purpose of defence at the time it was made would be within 
power. During some stages of hostilities, when the end of the active war could 
not be foreseen, these orders may have been within power.”’ 

His Honour was, however, unable to see how any of them could be 
reasonably necessary for this purpose in October, 1946. 


No new criterion of validity was enunciated, the now standard 
‘ purpose ” approach being adopted. However, the facts of which 
his Honour took judicial notice are of some interest in view of the 
notorious difficulty experienced by the Court in obtaining evidence 
to establish a connection between impugned legislation and the defence 
of the Commonwealth (see particularly Stenhouse v. Coleman (supra), 
at pp. 469-470, per Dixon J., and Women’s Employment Board Case, 
(1943) 67 C.L.R. 347, at p. 381, per Starke J., cited by Mr. G. Sawer 
in his illuminating article on the defence power in 20 A.L.J. 295). The 
relevant passage reads : 

‘“* There are still a considerable number of ships engaged on business connected 
with defence. There are still in Japan and other islands of the Pacific armed forces 
of the Commonwealth which have to be supplied. Considerable quantities of wheat 
are still being shipped as part of a general scheme to combat the famine caused by 
the war in Europe. Wool sold to the British Government during the war is still 
being shipped ; but in the main the shipping business has returned to its normal 
peacetime basis. i. 

His Honour again applies the test of specific as opposed to general 
relation (Industrial Lighting Case, (1943) 67 C.L.R. 413, at p. 418, ger 
Latham C.J., and Australian Woollen Mills v. Commonwealth, (1944) 
69 C.L.R. 496, at p. 497, per Williams J.). Mr. Sawer (loc. cit., at p. 299) 
has shown how illusory this test really is, pointing out that it is merely 
another question of degree. The facts of the case under discussion 
support this proposition. It is difficult to see in what way economic 
control of dealings in securities and changes in investment with the 
object of limiting speculation (upheld in Miller v. Commonwealth 
(1946) 73 C.L.R. 187) or of dealings in land, with a similar object 
(upheld in Dawson v. Commonwealth (1946) 73 C.L.R. 157) had a more 
‘ specific * relation to the defence of the Commonwealth in 1946 than 
the attempt to establish a uniform and exclusive jurisdiction over the 
stevedoring industry in the defendant Commission and to grant annual 
leave with pay in that industry with the object of facilitating the turn- 
round of shipping. 


The resolving of this apparent inconsistency brings us to our last 
observation on Huddart Parker v. Stevedoring Industry Commission 
(supra). The cases cited above deal with regulations made at a time 
when sufficient emergency existed to call forth the power. Now “ the 
whole edifice ~ of legislation passed during hostilities ** does not collapse 
at once simply because the necessities which call it into being have 
passed ~ (per Dixon J. in Dawson's Case (supra), at p. 184). ** The 
defence power includes . . . a power to wind up after a war and to 
restore conditions of peace—-gradually if that is thought wise ” (per 
Latham C.J., ibid., at p. 176). Applying this line of reasoning Williams 
J. had no difficulty in holding that those provisions of the Shipping 
Co-ordination Regulations which conferred on the Commission its genera] 
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regulative powers remained in operation in spite of the termination 
of active hostilities. At the same time, as has been seen, he demanded 
that acts thereunder comply with the test of relation to the purpose 
specified in Reg. 56. The most satisfactory logical and juridical ex- 
planation (as opposed to practical and utilitarian rationalizations 
based on statesmanship and necessity) of this capacity of the defence 
power to sustain legislation which no longer bears a reasonable relation 
to the active defence of the Commonwealth is that of the Chief Justice : 
“The fact that certain conditions have been created by the exercise of 
the defence power is itself a fact which is relevant to the validity of a 
continued or further exercise of that power ” (Dawson’s Case (supra), 
at p. 176). It is tentatively submitted that the defence power may 
perhaps be regarded as having two distinct operations—a primary one 
which authorizes acts which may reasonably conduce to the active 
defence of the Commonwealth ; and a secondary one which is attracted 
by circumstances created by the primary operation of the power. It 
is under the second category that Miller’s Case (supra) and Dawson’s 
Case (supra) fall. On the facts as reported the Stevedoring Industry 
Commission’s Case would fall under neither. 

The only alternative to the explanation suggested appears to be 
that set out by Mr. Sawer (loc. cit.). His view appears to be that the 
exercise of the defence power cannot be criticised on the basis of any 
formal legal rules, nor even by comparison with previous particular 
decisions. He would presumably say that the opinion of Williams J. 
was based on “ political ’’ and *‘ economic ”’ considerations ; and that 


in the absence of “ objective ’’ tests, the law is what the judges do. It 
may be anticipated, however, that the Court will evade the implications 
of so radical a doctrine and that the search for strictly legal criteria 
will go on. 


P. D. CONNOLLY.! 


1. The writer wishes to acknowledge the advice and assistance given to him in connection with 
this article by W. J. V. Windeyer, Esq., C.B., C.B.E., D.S.0., E,D., M,A., LL.B., of the New 
South Wales Bar. 















BOOK REVIEWS. 





The Teaching of Jurisprudence: A Teat-Book of Jurisprudence. By 
GEORGE Wutrecross Parox, B.C.L. (Oxon), M.A. (Melbourne). 
{Oxford : Clarendon Press. 1946. x and 502 and (Index of Cases 
and Index) 26 pp.|. The Province and Function of Law. By 
Junius Stone, LL.M. (Leeds), S.J.D. (Harv.), B.A., D.C.L. (Oxon). 
[Associated General Publications Pty. Ltd. 1946. Ixiv and 785 
and (Indices, ete.) 138 pp.|. 

In the near future the teaching of Jurisprudence in university law 
schools seems bound to expand far beyond what has been usual in the 
past. This writer’s dim recollection of studies in the subject in his 
student days is probably no exception to the general rule, and indicates 
the relatively minor attention given to it in legal teaching. The material 
contained in the standard text-books, such as Salmond and Holland, 
has marked the customary limits of the subject ; and most lawyers 
have embarked on practice ignorant even of the existence of the major 
problems of legal philosophy. For most of them jurisprudence has 
meant the analytical jurisprudence contained in Salmond. Of course 
Salmond’s analysis of legal concepts, and his survey of the major fields 
of substantive law, provided a very useful and attractive introduction 
to legal studies. But he is far from stimulating inquiry into the theory 
of justice, the relation between law and the State, the function of law, 
the processes by which law is expanded and adapted to the changing 
ideas, desires, and needs of men, and all the other problems that appear 
when the law is recognised as being an instrument of politics and not 
a mere natural feature of a static social landscape. 

The concentration on analytical jurisprudence followed from 
acceptance of the laissez faire theory. When it was thought that social 
problems should be solved with as little legal intervention as possible, 
naturally little attention was paid to the function of law; so that, 
substantially, all that needed to be given to the student in the way of a 
theoretical apparatus was a sound understanding of the technical 
concepts used in the framing and application of legal rules. In fact 
of course the law was framed to secure certain objects, and judges and 
the legislature were guided by definite, if not always explicit, principles 
of public policy. But on the whole the attainment of these involved 
a relatively small amount of legal regulation. We are now seeking aims 
that require a great deal of legal regulation, and to complicate still 
further the problems that arise, we are compelled to build on founda- 
tions designed for rather different purposes. Hence not only is law 
being used much more consciously as an instrument of social policy, 
but its foundations and its established techniques have both to be 
critically re-examined. 

Thus we find to-day that the working of the system of precedent 
is being closely analysed in a manner unthought of previously, while 
the greater use of law as a means of achieving social policy has led to a 
great development in the special studies generally described as socio 
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logical jurisprudence. It has long been recognised that the law serves 
to protect interests, but a changed social outlook now calls for an 
examination of a greater and more contentious variety of interests 
than formerly. Again, the conscious use of law as an instrument of 
social control draws attention to other forms of social control, and raises 
questions as to the relations between the various forms, and the 
desirability or eflicacy of using law in the place of some other control 
previously operating. It also raises questions as to the extent to which 
any particular law in fact achieves the object for which it was intro- 
duced. The tendency, indeed, is to give up treating jurisprudence as 
an isolated science, and to view it as one of the social sciences which 
‘annot be adequately studied except in conjunction with other related 
social sciences. 


These are some reasons why, as was said at the beginning, juris- 
prudence must, even in the schools of law, be given a wider scope than 
heretofore. This has been recognised, but the difficulty has been the 
lack of suitable text-books for students. For many vears the results 
of recent researches have been spread through a considerable literature 
which only a specialist could undertake to cover. The need has been for 
someone to sum them up for students and other non-specialists. A 
big step has recently been taken in this direction by Professor Paton 
of the University of Melbourne and Professor Stone of the University 
of Sydney ; and the existence of the need, and the extent to which 
they have satisfied it, is indicated by the manner in which their books 
have been acclaimed in leading legal journals in the English-speaking 
world. 


It is not intended here to give formal reviews of these two books, 
which have now been before the public for some time, and which, in 
the writer's opinion, deserve all the praise that they have been given. 
It is proposed rather to consider them in relation to the nature of the 
course in Jurisprudence which in the writer's opinion (which he confesses 
is based on inadequate experience) should be included in a law school 
curriculum. 


In the past it has been usual to give a simple course in Juris- 
prudence, in some cases near the beginning, in others at the end of the 
law course ; While in some, as at Oxford, it is studied at the same time 
as other law subjects for a single final examination. The expanded 
and more advanced training in Jurisprudence now needed makes it 
impossible to give a satisfactory single course early in the student’s 
period of study. Most of the work must be done after the student has 
obtained a considerable knowledge of the whole field of substantive 
law, for he cannot study legal materials scicntifically and with profit 
until he has become acquainted with the materials. Another objection 
to early study is that most students still in their teens are not sufficiently 
mature for advanecd study in the social sciences, including Juris- 
prudence. On the other hand some clementary instruction in matters 
that fall under the head of Jurisprudence is needed at the beginning 
of the course, for example, sources of law, with some discussion of the 
theory of precedent, fundamental legal concepts, and the principal 
classifications of the law. 
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Neither of the two books under consideration is designed for 
students beginning a law course, though selected portions of Professor 
Paton’s book could be used by the better class of students to amplify 
the elementary instruction given to them. Whether it is adequate to 
the needs of a final year course depends on the view taken as to what 
should be included in that course. 


The greater part of Professor Paton’s book is concerned with much 
the same topics of analytical jurisprudence that form the substance 
of previous text-books, and it seems bound to replace them as the 
standard text-book. In this field its great value is that it incorporates 
the results of recent thought, which even in this well traversed field has 
made important advances, for example in the theory of precedent 
and the analysis of legal rights. The predominant attention given to 
this part of jurisprudence is justified by its importance for practical 
training. Nevertheless, the book does not leave students with any 
excuse for thinking that jurisprudence begins and ends with analysis, 
and this marks a further advance on previous standard works. The 
earlier chapters discuss the various schools of jurisprudence and intro- 
duce the student to theories of justice and of the function of law. 
Some indication also is given of the varying theories of the leading 
figures in modern juristic thought. Thus the student, although he will 
gain solid instruction only in the analytical field, is made acquainted with 
the other branches of the subject, and he at least learns of the existence 
of the problems with which contemporary thought is concerned, and 
is shown the way to the further studies needed for complete equipment 
as a lawyer. 

It may be that for most students, who will be concerned only with 
the day to day practice of the courts, this is as much as can reasonably 
be done ; and perhaps Professor Paton set the limits of his book with 
this in mind. It seems to the writer, however, that even for the pass 
student a final year course should give more attention to concrete 
problems in the field of sociological jurisprudence than is provided by 
Professor Paton’s book. It is with this field that Professor Stone’s 
book is specially concerned. This is a massive contribution to the 
science of iaw, drawing necessarily of course on the work of the great 
masters of legal science, but to a very great extent also, so far as this 
writer can judge from his limited acquaintance with the literature, 
making substantial original contributions on a broad front of new 
ground opened up. The industry involved, the wealth of reference 
to cases and texts, the variety of questions discussed and the additional 
ones propounded, and the general range of thought are more than 
impressive ; they inspire something approaching awe, even where the 
conclusions are more tentative or obscure than might be desired. 

In the first two Parts, ** Law and Logic ” and “* Law and Justice,”’ 
Professor Stone critically surveys the contributions made to juristic 
science by the leading thinkers in the fields of analytical jurisprudence 
and the theory of justice, the two fields most fully worked in the past. 
Here the very size of the work, at first forbidding (it runs to nearly 
800 closely-printed pages), is a merit, for it gives him something 
approaching adequate space to set forth the thought of the writers 
dealt with; whereas most works, when they traverse a century of 
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thought in half a dozen pages, leave only a blur on the mind. These 
parts of the work, extremely valuable for their critical estimates of the 
theories dealt with, cannot be examined here in detail; but special 
reference must be made to Chapter VII, in which there is a brilliant 
analysis, one might almost say a thorough anatomical dissection, of 
the processes by which, despite the theory of precedent, the common 
law has been and still can be developed to meet the changing needs of 
society. This illustrates the point made earlier as to the need for a 
critical re-examination of techniques. 

The third Part, occupying nearly half of the book, Professor Stone 
entitles “" Law and Society.” It would be hopeless to attempt here to 
indicate the comprehensive range of the author’s study of law as an 
instrument of social control, concerned with the task of adjusting the 
conflicting individual and social interests of men, and of the non-legal 
factors which affect the design and working of the instrument. Anyone 
who is willing to make the intellectual effort the book demands will 
find the effort more fully repaid than he could have expected ; and, 
if he is new to this kind of legal thought, one could almost promise that 
he will never, as a lawyer, be the same man again. 

But, to return to the question of university training, the demand 
the work makes on intellectual capacity and mature social knowledge 
is such as to make one doubt whether most university students will 
find it to be within their grasp. At any rate it is fairly safe to guess 
that most law teachers will themselves find the book so far from being 
simple that they will hesitate to prescribe it as a text-book for their 
students. Whether the subject-matter can be simplified to something 
not far above the ordinary standard of a student text-book the writer 
would not venture to affirm, but if it could be, the abbreviator would 
earn the gratitude of all teachers of jurisprudence ; and Professor 
Stone’s work would have more of the influence it should have but will 
probably not have while confined to its present vehicle. One looks 
forward to the appearance of * The Student’s Stone,” to which the 
student will be ready to turn when he has mastered Professor Paton’s 
book. However, only experience can show whether a satisfactory 
student’s course in sociological Jurisprudence can be devised. Teachers 
of the subject, as well as students, are going to have a difficult time for 
probably a good many years yet. 


W. N. HARRISON. 


The Crown Cabinets and Parliamenis in Australia. By Tuomas 
PENBERTHY Fry, E.D., M.A., LL.M., B.C.L. (Oxon.), Se. Jur. D. 
(Harv.). [University of Queensland. Processed Edition. 1947. 
xiii and 310.|  [Printing, under the title The Australian Par- 
liamentary System, is in progress.—-Ed. | 
The University of Queensland has published the abovenamed 

book in typewritten form, neatly bound with a cardboard cover. This 

is an entirely inadequate method of publishing such an important 
book, and steps should be taken as soon as possible to give it a more 
permanent form. 
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The author in his preface states that “‘ an attempt is made in short 
compass . . . to provide for Australians what has been more ade- 
quately done for the United Kingdom by the late Sir William Anson 
in his Law and Custom of the Constitution, and by Dr. Ivor Jennings 
in his invaluable books on Cabinet Government and on Parliament.” 


The term “short compass” is rather misleading, as the work 
under review is a full-sized book of 310 foolscap pages of single-space 
typewriting. 


Dr. Fry has supplied a long-felt need. Those of us who do the 
clerical work associated with Parliament have been compelled to 
acquire our knowledge from two principal sources, namely, books 
dealing with the British Parliament such as May’s * Parliamentary 
Practice,” and actual experience of the working of the Standing Orders 
and the Constitution. 


Australia has relied largely on British practice, but has in addition 
built up a practice of its own based on rulings and convenience. Dr. 
Fry has embodied much of this practice in his book and has thereby 
made it available in attractive form for students. 


The book consists of 52 chapters and covers every aspect of its 
subject. Authorities are extensively quoted in footnotes. The British 
and Australian systems of Parliamentary Government are compared, 
and the book then deals with the Cabinet system in Australia. Some 
of the chapter headings are intriguing ; for instance, ** The Relationship 
of a Cabinet to its Parliament.” The author sets out the means by 
which a lower House could dismiss a Cabinet in which it had lost 
confidence. In actual practice to-day, of course, such means are very 
rarely employed. The electors choose a Parliament, the majority party 
in Parliament chooses a Cabinet, and there it remains until the next 
election. The Party system has superseded the constitutional procedure 
which had been the feature of responsible government in Britain and 
the Dominions for generations. Dr. Fry's book does not attempt an 
analysis of what goes on behind the closed doors of the party room 
perhaps because it is not easy to find out. This is the real place from 
which Australia is governed, once the electors have had their say. 


The book deals with the electoral system and covers all aspects 
of this branch of the subject. 


The chapters dealing with the working of Parliament give evidence 
of intense industry in their compilation. The author seems to have 
at his fingers’ ends examples of all forms of procedure, knowledge of 
which is acquired by Parliamentary officers only after a life-time of 
experience. 


The book as a whole is an extraordinarily valuable text-book, 
and is easily the most comprehensive work on the subject at present 
available. 


Canberra. J. E. EDWARDS, 
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Outline of Law in Australia. By Joux Baauman. | Law Book Company 
of Australasia Pty. Ltd. 1947. vii and 338 and (Index, etc.) 
21 pp.| 


Writing (as he tells us) mainly for “those members of the 
community who, without any intention of adopting law as a profession, 
regard some knowledge of the rules which regulate their daily conduct 
as a sheer cultural necessity,” Mr. Baalman has set out to provide, 
within the small compass of this book, “a conspectus of modern law 
with an historical background, using detail only so far as it was con- 
sidered necessary to illustrate some fundamental rule or principle.” 
The rarity with which a task of this kind is attempted emphasises the 
difficulty of writing a synopsis of the rules of law which is intelligible 
to the lay reader, but Mr. Baalman’s undertaking, if ambitious, has 
been marked by very considerable success. 

The author’s method is first to treat of the sources of law in England 
and Australia, and of the tribunals, officials and procedures employed 
in its administration, and then to outline the rules of substantive law 
at present in force in the Australian States, under the headings of 
Personal Relations, Property, Contracts, Torts and Criminal Law. 
With so wide a field to survey, it is an achievement much to the author’s 
credit that the general statement is so accurate and errors of detail so 
few. Mr. Baalman has a gift of concise exposition, and his book gives 
a clear and readable account of the main principles of the general law. 
The examples which he uses—whether they are provided by the facts 
of leading cases or by his own invention—are well chosen to illuminate 
the propositions of law to which they refer. His style is lucid and terse, 
but not dull—on the contrary, for, fortunately, he has allowed an 
irreverent wit to enliven his prose from time to time. 

In a work of this kind, one of the author’s major problems must 
have been what to omit, and on the whole Mr. Baalman’s decisions 
in including or rejecting a topic will command agreement. Certain 
matters which, it is suggested, might well have received the author’s 
attention are mentioned below, but it is recognised that it would be 
too much for any reviewer to expect to find treated in this book every 
subject which he considers of importance. The author deals, to some 
extent, with the respective legislative powers of the Commonwealth 
and State Parliaments, but a more ample treatment of this question 
would have been beneficial to the average reader who lacks legal 
knowledge. In discussing subordinate legislation, Mr. Baalman does 
not mention the modern tendency of some Parliaments to attempt 
to exclude the power of the Courts to declare regulations void as being 
ultra vires, by providing that the validity of regulations ** shall not be 
questioned in any proceedings whatever,” nor does he refer to the 
practice of subdelegation, which sometimes results in legal rules being 
embodied in a confusing multiplicity of written instruments and being 
thus rendered difficult of ascertainment. These are matters which, 
it is felt, should be known to an intelligent lay student of the legal 
system. No mention is made of the Dese rted Wives and Children Acts 
of Queensland (or of the corresponding legislation of other States), 
although the rights of an unhappily large section of the community 
are very materially affected by the results of applications thereunder, 
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The invalidity of contracts unreasonably in restraint of trade, and the 
defence of common employment in tort, which are not considered, 
seem to have suflicient importance in mercantile affairs to warrant 
some discussion. Mr. Baalman restricts himself largely to ~ lawyer's 
law’; he does not, for instance, deal with the system of industrial 
conciliation and arbitration which is so large a feature of Australian 
political and economic life, nor docs he consider taxation law. 

There are some minor points of criticism. In providing his ** his- 
torical background,” particularly in dealing with torts and crimes, 
the author has given unduly prominent mention to the Anglo-Saxons, 
suggesting that Anglo-Saxon rules of law had an influence on legal 
development in England much greater than that which they did 
actually exert. If the Bibliography is intended, as the Preface suggests, 
as a guide to readers who wish to pursue their studies further, it should 
be revised, being, in its present form, unbalanced and incomplete ; 
it contains, for instance, references to ten works dealing with real 
property law, but to none on the subjects of companies, bankruptey 
or (if Eversley’s Domestic Relations is excluded) divorce, and although 
it mentions some works on evidence it does not mention Phipson’s. 


Mr. Baalman’s book is not intended as a work of reference for the 
practising lawyer, and has no value as such. The practising lawyer 
can however read it with interest and —perhaps many will admit—not 
without profit. The book should be especially valuable to law students, 
particularly to those in their earlier years of study, giving them a 
perspective which they sometimes lack after weltering in the details 
of subjects studied piecemeal 


H. T. GIBBS. 





The Future of Australian Federalism. By Dr. Gordox GreENwoon. 

[Melbourne University Press. 1946. ix and 323 pp.| 

In the main, The Future of Australian Federalism deals with the 
past, rather than the future. Its author is Acting Professor of History 
in the University of Sydney, and expert in the field of Australian 
constitutional history. It is natural therefore that he should have 
written ably about the past of Australian federalism. 

There is no other book which gives as careful and clear an account 
of the history of the federation movement and working of federalism 
in Australia from 1855 to 1939. The 163 pages of Chapters 3 to 5 give 
excellent historical accounts of developments between 1901 and 1939 
in respect of such major constitutional matters as the financial relations 
of the Commonwealth and the States (including the Commonwealth 
Grants Commission), the regulation of industrial relations, the effect 
of Section 92 of the Commonwealth Constitution on legislation con 
cerning trade and commerce, and the political fate of each of Australia’s 
twenty-one constitutional referenda. Dr. Greenwood was too close 
to the constitutional events of 1939-1944 to write a definitive history 
of them, although his attempt to do so in the seventy-nine pages of 
Chapter 6 is not without value, 
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Students of Australian constitutional law may find this book 
gathers together for them in very readable form many of the loose 
political and historical strands their constitutional law  text-books 
leave untied. 

The historical material is supplemented by Dr. Greenwood’s 
fervent advocacy of unification in place of federation. It may well 
be that in emerging as a partisan in the cause of unification, Dr. 
Greenwood has chosen the side which will ultimately triumph ; but he 
is not, because of that, necessarily on the side of the angels. 

The financial provisions of the Commonwealth Constitution are 
so weighted in favour of the Commonwealth, that sooner or later the 
Commonwealth may be able to bring about unification by the exertion 
of intense financial pressure. One result of the fact that proposals for 
alterations in the Commonwealth constitution can be brought before 
the electors only by the Commonwealth Parliament, and not by the 
State Parliaments, is that, although there may be increases—even 
drastic increases—in the Commonwealth’s constitutional powers, the 
States’ constitutional powers will never be increased by referendum. 

There seems to be no counteracting factor, unless it be found 
perhaps in some drastic new curb which the High Court may in the 
future place upon the Commonwealth’s use of its financial powers. 
The first banking case, Melbourne Corporation v. Commonwealth, 
decided in 1947 after the publication of Dr. Greenwood’s book, may be 
evidence of the High Court’s intention to impose such a curb in order 
to preserve the existence and vitality of the States. 


a. 5. eee 


The Principles of Income Tavation. By J. P. HAxNAN. [Law Book 

Company of Australasia Pty. Ltd. 1946. xxxii and 505 pp.| 

Dr. Hannan’s book is primarily for legal practitioners and_pro- 
fessional tax agents, but is written in so clear a style and is so freely 
and aptly illustrated by the facts of decided cases that any student 
or layman would find it easy to read, interesting and _ instructive. 
The author is entitled to have his opinions on any controversial points 
treated with respect, as a lawyer who has been from 1931 until recently 
a member of the Commonwealth Taxation Board of Review. 


The degree of LL.D. has recently been conferred by the University 
of Melbourne upon the author substantially in recognition of the quality 
of this treatise. 


The publication of Dr. Hannan’s book should hasten the inclusion 
of Taxation Law as at least an optional subject in the curricula of those 
Australian Law Schools in which it is not at present taught. (Any 
University course on Taxation Law would, of course, also have to 
include material concerning other kinds of taxation.) 


During a four years’ course no University Law School can give 
its students a complete knowledge of law and of legal techniques, 
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What it can do is to train them soundly in whatever it considers to be 
essentials. 

Jurisprudence is included in most curricula in an attempt to give 
students a conspectus of the whole field of legal ideas ; Legal Method 
has a similar but supplementary purpose in the Melbourne Law School ; 
one of the functions performed by Constitutional Law in Queensland 
is to give second-year students a conspectus of all contemporaneous 
Australian legal institutions of importance; and Legal History is 
included in most curricula to show how modern legal ideas and legal 
institutions have developed during the past. 

These general surveys fulfil an important function. Without them 
students would not see the wood for the trees. Nevertheless, they are 
insufficient in themselves. Intensive study of particular sections of 
the law is also necessary. 

Over the past century or so it has become traditional to select 
Contracts, Torts, Criminal Law, Equity, Real and Personal Property, 
Constitutional Law, and Evidence, for intensive study. Originally 
they were selected in order that law students would learn in some 
detail the most important bodies of legal principles. It was considered 
that any law graduate who had learnt those principles could, by 
consulting statutes, reported cases and specialist text-books, give a 
sound opinion on any legal problem. In recent decades, however, 
strong pressure has been brought to bear in Australia and the United 
States to remould the curricula and teaching methods of University 
Law Schools to ensure that their students are trained to be * practical 
lawyers ” ; and the Australian apotheosis of this idea was the Sydney 
Law School under the deanship of Sir John Peden. Many of the 
‘ traditional ’ subjects are now taught in Law Schools as ** practical ”’ 
or “ vocational ” subjects ; and to them has been added a miscellaneous 
group of subjects whose main claim to inclusion is that they are 
* practical” or * vocational.” 


















Amongst the latter are Bankruptcy Law, Company Law, Probate 
Law, Admiralty Law, Divorce Law, Industrial Law, Commercial or 
Mercantile Law, Taxation Law, and Pleading and Practice in superior 
and inferior courts. One of the main problems facing Law Faculties at 
the present time is whether to teach all these * practical ” subjects, and 
more ; to teach a few of them and omit the others : or to introduce a 
system of electives, which would give each student an option as to which 
of the * practical ~ subjects he would study during his University vears. 
In the best University Law Schools in England and the United States 
* traditional ” or basic subjects are compulsory but an elective system 
operates in respect of certain “ practical” and * cultural”? subjects. 
It is to be hoped each Australian Law School will soon introduce a 
limited system of electives. When that happens, Taxation Law will 
probably become at least an optional subject in all of them. Some 
already teach Taxation Law as a compulsory subject ; and it would 
seem to have as substantial claims for inclusion as those bodies of law 
concerned with bankruptcies, companies, maritime prizes, probate, 
divorce, and industrial disputes. 













In Australia taxation cases have provided many important 
decisions concerning trusts and mortgages; the High Court’s inter- 
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pretation of the “ peace order and good government ” clause in Aus- 
tralian constitutions has been much discussed in taxation cases ; 
the nature and incidents of patents, copyright, timber royalties, and 
similar kinds of property, have been the subject of numerous taxation 
decisions ; and general jurisprudential questions, such as the nature 
of “ residence ”’ (especially the residence of a corporation), have been 
fully discussed in taxation cases, even though the result seems to have 
been something less than complete clarity. In modern times, when 
taxation jurisdictions yield so many decisions of fundamental im- 
portance to other branches of the law, it is of importance to students 
and practitioners that they should acquire at least a panoramic view 
of taxation law. 

Apart from the synthesizing value of a short course in Taxation 
Law, it can claim to be one of the most important of the “ practical ”’ 
subjects, if the test of practicality is the number of taxation questions 
arising either directly or indirectly in the course of solicitors’ and 
barristers’ work. One manifestation of this is the high percentage of 
taxation cases in each recent volume of the Commonwealth Law Reports ; 
and the publication both in England and Australia of special series of 
taxation reports. 


a. 2. Wee 














Estate Administration 


COMPANY INDIVIDUAL 
Permanence—Will not die before 9 
Administration completed. : 
Experience—Over 60 years of “a 
Active Administration. ' 
Organisation—Trained Officers— ) 
tried and proved recording : 
systems. 
Charges—Reasonable and taken 
when most favourable to - 


Estate. 


The Company’s officers are always available for 
consultations and informal talks on all aspects of 
Estate Administration and Wills generally. 


UNION TRUSTEE 


COMPANY OF AUSTRALIA LIMITED 


(Incorporated in Victoria) Established 1885 


400 QUEEN STREET, BRISBANE 


and at Toowoomba, Rockhampton, Townsville, Sydney, Albury 
and Meibourn 
Q’LAND DIRECTORATE: 


Major-General Sir T. W. Glasgow, K.C.B., C.M.G., DS.O., V.D. 
(Chairman); J. W. Fletcher, O.B.E. (Vice-Chairman): R. M. Bell; 
B. Hart; R. J. Donaldson, D.S.O., BC.E.; Cecil Brenan 


MANAGER FOR Q’LAND: H. W Herbert, B.Ee.,. F.UC.A.,. F.F.LA. 
Assistant Manager: C. D. Wrigley, F.I.C.A 
Pastoral Inspector: C. W. Stumm 





























An Efficient Stationery Service... 


ALL LINES OF OFFICE STATIONERY AND 
EQUIPMENT STOCKED 


with a speedy delivery service 


Advice and Suggestions given on 
Installation of Office Systems, etc. 


Ring L 2931 


SIMPSON HALLIGAN & Co. 
PTY. LD: 


Litho, Photo Offset and Letterpress Printers 


ENVELOPE MANUFACTURERS 
STATIONERS, BOOKBINDERS AND SYSTEMS SUPPLIERS 











Blocksidge & Ferguson Ltd. 
Auctioneers, Valuers, Real Estate Agents 
140-6 ADELAIDE STREET, BRISBANE 


Phone B 2636 
Consu!+ us about your Real Estate problems. 


Our advice, backed by many years of practical experience, is 
at your disposal without obligation. 
We specialise in the sale of 
HOMES, HOMESITES, BUSINESSES and FARMS. 
AUCTION SALES, including Clearing Sales, conducted any- 
where. 
VALUATIONS made for PROBATE, MORTGAGE and 
SALE PURPOSES. 
Money available for loan on Freehold Security. 
PROPERTIES LET. RENTS COLLECTED. 
We Manage Estates and act for Absentees. 


Queensland Attorneys: TRITON INSURANCE CO. LTD. 
Fire, Accident and Marine Risks 








